5 I+ # 4

uDC: BRI 10652

zéﬁafi
B el Y AR S

wxan: __ oA BAA T o T FMAE

AL ERS ) % 2012030125112

e S EUHTE4 % HRAR # #®
HiFE AL E R % 4 =2y N ik &
ks ok Y. 8 % 2 WA SR ARGk

WICIRZTH: 2015 % 3 A W IO H -




IR I = B

FNAEFY: FFETHFARTRFAESINE S THTRMA TR
PR RR . REBA, BT 3P R0 LR MELS AUt 77 b, B
THAEACERRIET TR, EACE ARG AEBERE S
fi A AU 2 (L BCIE T T A8 A AR X T 5 B — A TR R R EXS AB 5T T
BRMEM IR, HEERTE T RN R HFRTHE.

shpsciass: NG EFAM 0L 2 A

S RTSCIRAR G R B S

AW AEE TR T 1 _FEBIERE FRRE . RER S HME.
Bl: AR RB PSRRI, AVFIBCRAEEMENE, TUAMBILARE,
ATLUCRFISZED | 48 ENERAA 5 R F BRI, 7T LA A R TIPS 6
SCHIAR SRR BRI BB T hRAS

(PR R AL SCTERR 2 R & A A )

b for s e B A7 _';s |’,§. .
SRR S &ij@ % SIfi% 4 4%@%};

%% AM: Jort 4 3 A 2 BFAW: WS E) AU A




[l VAR 78

AFEH A T R A A B 5T

Study on University Patents from the Perspective of Public Interest

& & Wt 4 T

"5 2 I 5k Bt Hax

AT =2 T G P N

Southwest University of Political Science and Law



RNEHE

AN RRAE P AR LSRN B 2 AR, R EFKQH S HEoRED I H IR T &, £
RGN, ARSI RS, WA O & T B T IRIRI AL, TEmil
JEEN . HT, AR RS LAV R] R B AIVRRATE S H 2. SR L ERIAE
EAVENLR, RS N 2 AL N A AR RS B2 5 B L AIES T, SO 2T
e R T PR A D) 1P e RIS, A R AR 2k T8 5 L M B ) P TR R v, NE ]
AL GRS S LR I B 2 8] 5k R A REAR E R AE =L RGP Stk e, Bk
N TR A B A ek Rl U A [T, ARSCRL A SR a7 BT ST A, BL
R A 9B TEXS B, X 2R R AiE s T B A R 2 i e DR E T A 4 5
1k

RS E, HanhE, HEhT.

BE, RIS S TR R SR R, EEER T RGNS
MBI “ A8 FE . JF5 IR 32 SORSLIEIEA I & R f AR & 1 .
W, ARGER AT 2 LA 2 A O AR I 22 i BEVE 3 SORSE RS, NN KA RS
PEERPER SRS R IR R R A A R B I, S EIEW. SEVE T RS
ML, ARSI FR B2 “EiiE . ATE. TEAERAT A PRERIE” 1A% SRt
MR, EORRZEWE TN USRI R FUBCR I AT AR = o 1y L A il 52 DA )
A SORSLFIEA, BB T AN WIBR AR R 2B WL, (e (55 WA N IR
BORRAS, BEMEUIAR I OIE . KR, GRS ERNE I8 RAE SR b P SL R
FEAT UEN . AME WL EAAAEARAZE R, RO 22545 B W B3 2 I RN A
ORI valt . ST, BEHR ST AL S B R R ITH R RIRE G AR Bk, KT
KA, KA PRI Hm R, SIHUREEN “ZREARTEL” 6
Ko R EE LA oA [ KRR RR P B B A R BOR, MF VB K A AT
B TR, 98l 7 R AR S . U RE (FRAHEZR) 1sgm, 4]
HE . LAIVFR] R BNVIE 2l C 28 BON 24 1% [ m BN B 3 5 2

S, HINTR RO I EIE N LA, JUHE R A I B B ) & W] G5 AL
AN e BT Ja BB A, B T A e MBI IR 2 o AR AT e R, ik
R BRGNP B AT LA RN A 3 dh, Joikdlt e “HE0 %27 Je “ il 5l

1



RETII R R, AR ZIR T e B MR DAl s R 5 R M . A
Il SRR IG5 B A FL B B, 527 HB R IE S A SRR LR . %,
ML XA LRBORYE, T EELMBUFAEL NS 53—, RIS
WA AL, FLBUME 1 R BT AE FRDANE, A 3 70 - 3R AE A R Mk P v ] N3
fr)E st M HA R LS @A S KN HE A, (et K eSS . 3
s RRGEE LG YRR SR DR Ak 1 SE LS S AT A R, Al SR RS IR R
A BOFEAT RN A B B =, RV, A2 b s IR AT BEQ 57
MV A TF A BB (R PR AR PG, RS S il 2 18] RS BE A I~ S5 LTk BV R 0
Y, R OR B R 2 e B B W LRI, W] AR 51 B 2 A b 3BT, s AL S ol
ZIIEE. Hk, MRS AN EALRBORE, i FIBURFEBA UL
He B WERAEARERME AL, A RS HIIRGE, HEB RS BUR S K
M S, EREEUA AR R R BB, @R A IE — R B A 5,
FEEZANPE KN MR LRG3 TR Z NS KNI, St
A Be S ACRATAE LR, AT LMEARGHMER L. e, KT SRERE RS
BEARE, LRSS HIEA TR RAR . Toii i BEOREH3% 32 A B A 0F 5 40
FAEAE R T DRI 7008 2 1 R I 2 B2 A G A R S R 2 BRI, (H2iX
P 1 B A 28 38 DA R BOAR AR Bl 26 B 2 (R R W 61 i s Rt T fre b MR 1 e
Pt o LRI 1) ey R R T UG 20 Ji8, AT RABE SR 70 . AT R se B 22 AR 3L (A
AR B0 2R il B et e A IR ) 3

F=F, WIE T BLA IR m BR ] s e L AR & BE S b B . BARSE T R A
BURA LS, (HR R T MR R B e BOMIE FH T REVE K5 &, 2R LA 6 2 AR
JE i A IR R A IR A TR o £ 70 BEANAT 1 & AUBURT 46 A e BB X — PR, 75
JUPRE RS e 8 AR FSO™ B o 2 I 2 22 P ARE S RO BURI R 1l A PP b, 32 2852
ST BEIRAORHERNE R 28T (0 0 B S P IR U EL I B AP 18 o BRIEZ AN, Rk
MENBRERAL, € T HA TR A, ERZ R AR 2 KR — 5T, &
RICH R A TR, ARG A S e JEONEE ], HAZ ORIl 2 BEAT I8 IR
BEANF IR, HFABIRI SR RIR, WP m R A A s A . 51— 5
I, BIREEA S BAT AL, (EIFAEWE SR H 5 A LS55 LA
BUF s R 2 R B3, B AE SR T A fi 89 AR 55 2 3EM 2 (AR S5 i iy o X AR

2



BRBIPRE], BT AIA R, RN IR T 23R

VR, SCUEDHT T 2R ST A B AR BT (R A 3R M B IR . s
FELAHAE S, XA A 2t (7 8 L BRI T T 55—, “ A HARR” 1A
BT RAREFIBURA IR A1, E @A PR e v 3, A R b S mb a7 R
BT RZERBL, Fbb o W W05 SE0E T K DAL IAE S leAs, E T T ik 78 &
AR, SUREIEME AR “RAHIER” W@, Hd, “Myriad” ZE&EHH
HATEACE R R . 5, AR Ay A S R . R RURIEE R A
PR FIME SRR R AR Ay, 110 LA R AT AN AT G 2 X S AR AT SRR St
JRRE U, BAEEAR AT ANV E, EE2M AL, ARTR
PSRRI S o RS FISEtRAE , A SR 28 i 1B 32 ZER IUAE 9 5 1 «
By BRFALRMCN . BARERE A G B SRR KL, HER M-
W75t S AL RARFAR . XA HH T @A LAY, RN KRR E LA W
G AFREPRANIR S S, VPR A A . RV AT SEORE,
LI 5 VR AT A A VAT BORFERS o R M A VR AT S, AU REXS A ST AT
LRI AR, AR R R O i ) 245 7 b ib 2 52 N SR IN@ RES A f . 241,
R R BOR R S A BON S KA H I, B B TR ERIR R e 5 SR AL 4k
M fidr . MRS 5EMIRFRNSHEEERE , iS5 ERURAI LS 2 BT,
IR B EE L RRBOFIR IS T BB E W o QR s B DU TRz shBL img xf
A A S K AR BOFRAT N, AU B2 S B AR PP, IE R385
BRBAR BT AN o

I, BRSNS SN B A M R A BUIR, 5 R iR 15 A e s e 3 ke
o ERRNATIA, SRAKWEIERANL. M S IR AT ERIL AT N —1E,
XM LA T RIS AR NEADE B, SEESL R R, &
AV YRS TGS ER R SRV, IR AR 0 48 DT IE T L AT . SRR, mifk
AT EBEE R AR L2, SCRENS ST IR IBEAT H I A RS i dr . — i, HREMEBIT
PABRNENIZ O R IR B G 51— J5iH, f BARIT LR ERIZ O “ Bk
IR EREE ST . B, R m T AR S I VERRIE, AT BAZESR R B AE H
L RIATA A SR A7 XA, ANBCRTRUE SR« Be s HARJR R L, Rt n]
PAaRm LA, 95—, HBLREEILH, - EAEImACT . 21T L AR

3



2L A W ANE N T, SRTE A AL QU ERE IR HA R A& B B B Beo AEIXFPEURIHL
BN, O, TAHIEES R TREIEET, IR OIS A R AR
Ry F3—Jr i, LRBNAN S B 3550 He L M EORBEAT 3y KU (1 i AL i% 3, 2t
AL T AAT AENIE 726 AF. BRI, A2 B R AL SERtRE 1 S sk AR B RN
T A EIBR N R 557 SR =, OVSEIFIhR A AL AR A 5 L A A ]
ISG AR, w] LA 243 sk A e vE PRI S (3 Y i 1) Je v . 5P, SE AR SR W
BB EE OBV . B, ) AFe o K% B X BUTATAE A, ABEBh & [R5 i &
AIBCNAT 5 2 itk o A9 L A FRIE AL A VE al R 5E o EBEIIHI 5, B7e s K% DA
REAEEREAIZ ) B BRLRBU KA 0 67 S AR S A i o 3 18] 1) iR A RIS
IR, REERT RSt X S A ARIERMR B RS S 2 mi At 2 1 B RAR S A RE
e



Abstract

University, as an important carrier of knowledge generation and transmission, is the
backbone of the national innovation and technological progress. In the era of knowledge
economy, academic and market combined closely, academic research has been deeply marked
by capitalization, monetization imprint. At present, patent application, license, and litigation
activities in university is becoming more and more frequent. University as a public service
organization in the traditional sense, whether and to which extent should be involved in the
patent activities, has become the urgent problem facing university. At the same time, In the
process of co-evolution of academic research and the patent system, how to coordinate the
relationship between the traditional scientific norms and the patent system to promote the
sharing of knowledge, scientific and technological progress and economic development,
becomes the topic that the current reform of the patent system can’t avoid. Based on this, this
paper concentrates on “problems of university patents” from the perspective of public interest,
trying to check and correct the present sitituation of university patent activities deviating from
public interest mission.

Apart from the introduction, the paper is divided into five chapters, a total of one
hundred and seventeen thousand words.

The first chapter discusses the problem of co-evolution of the idea of university and
patent system, which mainly expounds how university walked out of the “ivory tower” and
integrated with utilitarian patent system. In the early days, the traditional university pursued
classical rationalism idea represented by Newman and Humboldt University, which believes
that university is a place in which explores the profound knowledge and the universal truth
driven by pure reasons and disinterested. Corresponding to the University ideas of rationalism,
academic community has shown "universality, openness, selfless and organized skepticism"
of the scientific ethos in traditional academic study, university researchers are required to
publish their achievements as soon as possible and carry out academic sharing. However,
the patent system is justified by utilitarianism, aiming to promote the inventor recovery of
investment costs and thus encourage inventions by means of giving the inventor a certain
period of exclusive monopoly right. In this sense, the traditional universities are essentially

different from commercial entities pursuing profit-maximization in norms and value.



Therefore, academic inventions were not included in patent system at that time. However,
with the development of economic society, especially in the era of knowledge economy, the
university functions began to change. Universities have played an increasingly prominent role
in the market economy. An increasing number of universities, teachers and researching staffs
actively make use of their academic capitals involved into market. Patent system and other
relevant national policies of intellectual property management about science and technology,
as government regulatory tools, strengthen the academic capitalization activities. Especially
influenced by the promulgation and implementation of the U.S “University and Small
Business Patent Procedures Act”, commonly called "the Bayh-Dole Act", patent application,
license and entrepreneurial activities have become a general trend in most universities all over
the world.

The second chapter expounds the justification to grant university patents, namely why
academic inventions should be regulated by patent law even in the case that they are funded
by public finance. Base on the Property Intervention theory, academic inventions are public
goods with positive externalities, which can’t avoid market failure resulting from "free-rider"
and "common tragedy" problems, so it is necessary to grant university patent right for the
purpose of encouraging invention investment and innovation. Moreover, even if academic
inventions are funded by public finance, the rationalities still exist. Compared to government
patent rights, university enjoys patent rights have the following advantages: First, as a
research and development unit, university knows the potential commercial values of the
invention much better than the funded government, and highly motivated to look for potential
commercial licensees for subsequent investments. Furthermore, companies can interact
directly with the university inventors, facilitating the effective transfer of inventions. Second,
University usually grants private companies exclusive licenses to ensure their competitive
advantages and corporate profit margins, so the companies are more willing to make
commercial investment in university patents. Third, as a licensor, university does not impose
bureaucratic or institutional barriers that may hinder the development of products
commercialization on any enterprise, making sure that corporations more equally and friendly
reach licensing agreements with universities. Fourth, the University reserving the patent rights
of government funded inventions, can attract more business investment, and strengthen
cooperation between universities and enterprises. Compared to employee inventor patent right,

university patent right also has the following advantages: First, as a non-profit public



institution, university undertakes the mission of serving the society. In this sense, relative to
employee inventor, university patent activities will take more much account of public interest.
Second, academic inventions are generally researched in team resulting that there are multiple
inventors, for which it is difficult to assign the rights among the employee inventors
reasonably and carry out technology transfer efficiently. Compared to traditional academic
norms, patent system is not incompatible with them that can not reconcile at all. Although the
role of patent system is mainly in the field of applied research, basic research of university is
largely affected by science award system and traditional scientific norms, both of them give
rewards to inventor for the priority at the expense of disclosure and promote the production
and dissemination of new knowledge. The patent system appropriately expanding into
upstream inventions can more fully and effectively achieve the reward of the academic
community and disclosure of invention.

The third chapter demonstrates the rationality and necessity of limitations of university
patent rights depending of public interest. Although granting university patent rights are
justified, based on the legal nature of university and the possibility of right abuse, public
interest must be the instrumental value of the outer limit of the university patent right. We
should never beyond this limit in the process of distribution and execution of patent right,
otherwise the public will suffer serious damage. The reasons that public interest can be the
criteria of right limitation, are mainly based on the scarcity of resources, the necessity of
balancing of interests and the justice orientation value. As a human creation mode of private
right, patent right itself have strong public interest attribution. Therefore, we must try to
balance the relationship between the private right and public interest in the process of right
distribution. The public law person' legal status of universities determines that their patent
rights shall be limited to the public interest for surely. Universities especially public research
universities, their public service purpose and mission are particularly bright, for which the
core business is to offer general education, the cultivation of talents and continuously explore
and spread new knowledge. In a word, the existences of universities are for public interest.
While universities themselves are public institutions, it does not mean that all transactions are
public affairs. In the face of rich returns from patent right, universities' patent activities are
likely to deviate from the mission to serve the public interests. Limitations on university
patent rights are arising from public interest and also stopping here.

The fourth chapter argues the current university patenting and practices of patent rights is



deviating from the mission of public interest based on some dates from empirical analysis.
Viewing from university patent application practices, public interest is violated in two aspects:
First, the problem of “tragedy of the commons”. Although the University patents are granted
legitimately, basic research is always the main scientific research subject of university. If
given too many patents for these upstream researches, it’s bound to significantly increase the
transaction costs of further research and commercialization, seriously inhibit downstream
research and commercial development, causing insufficient use of resources. Myriad case has
become a negative model of excessive patent applications. In addition, confined to the
academic missions of knowledge production and dissemination, university patent application
behavior will inevitably make some negative effects to traditional academic openness and
sharing norms, including the speed, form and range of the academic openness, and even the
direction of the research itself. Looking from the enforcement of university patents, there are
two performances run counter to public interest: First, the low patented technology
commercialization rate. While with a large number of university patent applications and
patent grants, the average lifetime and industrialization rate are very low. This situation is not
only against the original purpose of granting university patent right, at the same time, so many
patents leaving unused will cause the waste of public resource. Second, the social cost of
exclusive license model. University usually transfers their patent technologies to enterprises
with an exclusive license in practice. Exclusive license model will cause harm to the
follow-up research and scientific and technological progress on one hand, in some special
fields such as pharmaceutical industry will affect the human health and development on the
other hand. At present, some universities technology transfer activities are aiming at pursuing
the wealth maximization, which go against the public mission of knowledge production and
technology dissemination. From empirical data of involvement in patent litigations, the
number of universities participating in the patent litigations is in a rising trend, some of them
even got huge damages relying on patent infringement litigations. If universities file law suits
against productive enterprises only based on financial motives, the social overall evaluations
of universities and commercial uses of university patents will both be adversely affected

In view of public interest deviation of the current university patent activities, the fifth
chapter puts forward some proposals to solve the problems. In the era of knowledge economy,
privatization and commercialization of academic inventions are good for public interest as

same as knowledge publication and sharing behaviors. In this sense, the appropriate university



patent applications, patent license and litigation activities are allowed, and should not be
overly judgmental or ban all patent activities. The key is how a university can both seize
business opportunities and abide by and fulfill the public service functions. On one hand, we
should depend on ‘“hard law” with a core of patent system on one hand, and “soft law” with a
core of university statutes on the other hand. In terms of “hard law” system: First, we should
improve utility requirement, requiring inventor to build a prototype of invention before patent
application, which can improve the quality of patents from the source. Second, reshape the
patent incentive mechanism, improving the incentive level of patent commercialization. The
current patent incentive mechanism is mainly “incentive to invent”, pay little attention to
commercialization. Patentees are not willing to and have no obligations to commercialize the
patented invention at expense of high risk, which creates conditions for patent rent-seeking
behaviors. Therefore, we should explicitly incorporate the commercialization into the scope of
patentee's obligations, requiring patent owners with commercial implementation capacity and
conditions to practice the patented invention in a certain period. Third, it is necessary for us to
appropriately expand the application of novelty grace period to better coordinate the
relationship between financial missions and academic missions of universities. Fourth, we
should perfect the relevant scientific and technological legislation, financial and taxation
polities and so on. For example, because university funding mainly comes from the state, we
can make full use of this financial leverage to encourage the patentee to make patenting and
licensing decision more beneficial to society in the contracts. In terms of “soft law”, giving
full play to the self-regulating mechanism with the core of university statutes will really make
sense. The orientation of university's core mission and the patent policies construction guided
of it can direct universities and academic community to conduct more society beneficial
decisions.

Key words:university; invention creation; patent right; public interest; academic

mission; patent technology transfer
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> Michael A. Heller, “the Tragedy of the Anticommons: Property in the Transition from Marx to Markets,” Harvard Law
Review, Vol. 111, 1998, pp. 621-624, 678.
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1043 (1984).

12 Sean B. Seymore, supra note 110, p. 516.
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BT BREI R A EHGEAE T CPC 56 27 & Midlse, WiEE ., vEE. E. RIR. FEI
F RS BRI, AT SREMER S, (GEELRNE) T 1980 AU
NSZESAE B AR RE . A, B 11 AR BRIBURIOIAR S & (D FERILE
MRNAT N (20 SEFIRIF AR SEIRAT N . SLAT A RMARERE: (2a) AHH.
RIUFIFE BB AP L RO E ARG RI s (2b) N3RAGH SR 24 S B T 3 17
BB ARAT R T 24 (AT T IR 0 1R i B = [ VP T, o e BE AT A DRI 7
AN DA S FAh S PR o A8 E L RG] N LI ISR RS 5, HAR R R S 45 5t —
HOAK, ZH RS VG R T2, TR EHA RSN, N5 LR K 38
G, A SERAT AR TR AL ME— PR, A RERE LRI ARAE Ay sge s A,

13 Henrik Holzapfel & Joshua D. Sarnoff, “a Cross-Atlantic Dialog on Experimental Use and Research Tools,” The
Intellectual Property Law Review, Vol. 48, 2008, pp. 123-151.

140 Ibid, pp. 152-153.

BRI 1968 E L AL IR AR E LI AN, (HR CARRARILE T LI E MO ZE . dhiE, {8
E R ZBHHIATY, FEARVEX LM BT 2PN, AR TRNER], RIS IEL AR WIR & IR W18 1T &
AIRE R S8 AT IAT o AR EICHVERG N A, 2458 =07 25 NAE LA RO P A8 A0 25 5 R T 00 o ok e 717
VLRI R B A R A N R IR, 58 =07 8 AR AL . KA 48 FE IR FRVERE X 1968 45 F
AR, IR AP SIS K ME— H BOFE T OO, M TRATUE. PSSP RISEIRAT N, HIIE TSR
25 U HEAEFR P BT 75 000, T AEX A B AT B0, BRI ZAT AN SR T S50 48 461 M W5 . 2 WL Peter Ruess, “Accepting
Exceptions?: A Comparative Approach to Experimental Use in U.S. and German Patent Law,” Marquette Intellectual
Property Law Review, Vol. 10, 2006, pp. 96-97.
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BXr “LLLRIBA N SIe S 57 UL “ UL MBS TH” PR, “ LA
BORNSLIRIS 7 5 A 4 AR BGRAG LM EARTT RA S SR SORAE S, HAERN
AL — P R IE 20, WL AR b AL S i (B 3211, F2 2R (e e BT v (E
S IR RSN, R AIER . SR, CUEMBEARNER T A" FFARNT
PG5 R A A S IAE B, T AR B R AR AR Dy 31 He Al 35039) H i 1) 2 5
Bro “PLLRRIBOARY SR TH” X LA e AL B B, 2 — M 44T
Ao ik, ZEAEBL T AR TEATHT. R RO E R S5 B R A, L
BRIBANKIRR” T A FRE: 23—, TRV TSR ER; B2, 5%
WA B SR R K. ARG, RESCIe AP EE AN, HEETA S KWL
ARRIER, TieR S B RN EN N, BT 5cis 1 ShaE .

2 Tbid, p. 81.
S OEA R, ORI AR 2005 4 (CERIVE) EIERTY RSB AE FEI NI, K LR RIF ARSI R K
“PLERHEAR AL TR BRI AT AN 7RIS .
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RS HEEOR, 5B SRR RMVER R . ERRA T “IF
AN FEIFTRBSHE T, RREF B R WAER), W08 1k e B 5 &
OERR AR, TR TSNS SRR, A REMAREX B SR st
WA I LA A B RIEAT B — 2B IR 9. SR, E LRI R, RHRAEFE
ENITE L RAMER), HOTHARTEBR K50 -

R RAFE G R L ER) St B R A, HRWEIE RN ROZ A
NAEGUEA, AT SCERG FL NN R ORGP NE 2 JCH T BUF S BB &
HEIE, AARCEIEIEGBIITT ST TR, A ARE R« IR SO LA
FIZEW A% R ? O 1 Bl X s i, 2838 s 38 bt S AN S R iR R B < o
AER RS UE AT T AL BEE, IF A RRS L MBS B LA B A I LRI
RO Bl 3 AT FR R IESE T R A FUBL ) & B

F—T RAEN

— AHEYEmEHIHER

KTFFEFRGEBIRHRNN, A3V BATH 2 LR AR (non-excludability) 5F
Sk (non-rivalry). ' “HEHEMLIE” J&HE, FE KT KT $e A HE T fb A R 2%
FImTRedE . “dETageth” 248, AP B T A i At A KHZ ) i 2R B
. A AERE b ST e R B R, — BRI A ok, BN
O [ B A 2420 i R AN 2 6 At 9 2 3 Bt I R AR, RIS A 690 it RO 9 AN 22 k5 At

144 Katherine J. Strandburg, “Curiosity-Driven Research and University Technology Transfer,” Advances in the Study of
Entrepreneurship, Innovation and Economic Growth, Vol. 16, 2005, Gary D. Libecap ed., Elsevier Science/JAL

Press ,Available at: http://works.bepress.com/katherine strandburg/1.

145 Paul A. Samuelson, “the Pure Theory of Public Expenditure,” Review of Economic & Sandstazists, Vol. 36, 1954, pp.
387-390.
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A, B2 A SE A 1 o N SRR ZA S A BRAR A E (Zero Marginal Cost). '
R B By 9y B T aX MR A DS AR R . lan,  SeiE RS- H A B IA
Ny AR FEAS N & 10 it RO 9 A S PRl A A 6 0 it 2R PR o e, A2z ot el
A VTIRIRE, A E R g B2 BRI, AETE R R IR R, B
R DA AR, (R 2= AN AR A R AT A L.

AIWRAEE T B AEE SR SRR, 25K B, AR
HTVELETE 4 T USR8 RO BOAR o 3 B g 8 SR it PR A 7 AR % HE At A AR
mr, M SRR IRE R AE . Bk, AEYIGE S5 R TCIHZ AR “REE” )
A, ROt R T 2 30 3 A AT BRI . — Bk Ud, a5t it Rl i
USRI SR, TR Se 4 M= MR TR AT T i, A 2 18]
AT MR . XA SR RSB R, AT LA BRI A - . ST, X
FRAS [ 53 e [ e A1 2 7= AR SRR AT B0 i) L (collective action problem), BIAMA R 7245 5 1
F PR B M DTSRRI IX L A S AR XRE, T AT
Poh TS, RO DI RIAE BB, A R 5 S AN R SAS AT e T B AR 2 114
N RRA . B, RN AR GRS A R MR — T, A E
77 TEE I T M LR SRR R A P B B R S — 5T, AR ORI
TR, AR R R AR PR 2 240 . s s R R, “X T A3 5l
R R R A, [E G0 HE X L) 5t B R — R, @ i = BUR
P05 I ER FR A, B RS BT BB B B, O

.\ MR SRk R

“HNERRGSL” JEAR, PDEAEAETEEUN BRI, R BT G MM, i AR
BH 90 LAAM AR BT P A AL i bR A B o AR BT 7 LR U 2 K B AR
REEZRARSTS T, WA IA R AR R B K IEGE, Ha R “m RIEmRl”
(Pareto efficiency). SATM, AAFLEIMIBIERT (externalities), BIREITE BN 1) A B 26

146 William H. Oakland, Congestion, “Public Goods and Welfare,” Jounal of Public Economics, Vol. 1, 1972, p. 339.

7 Craig Allen Nard, Certainty, “Fence Building, and the Useful Arts,” Indiana Law Journal, Vol.7, 1999, pp. 759-771.
18 Brett M. Frischmann, supra note 10, p. 942.

1% Patrick Croskery, supra note 65, p. 631.
PO IRINB R IEAT: (AFMBED, kSR, bt PESELH AR 2009 R, 5 340-341 TT.
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NJEAS B 2 I AN S [F) T ek 1AL 2 AR B 2, IR A9 2 BSOAS 25 R N AR 5 4168
A Z A PUHE L, R RTINS (S S P RESRA T R M B, G RTRIAC
B IRRCR . AN A7 AE A& T 3R LI R RN S R 3R o A B AE A5 3R A% A B
A 2 A8 R AR N R EE 5, T 1A R G AT

WRAEAR A2 5 A A SRR R BeTE ROk “ AR B 7. A AN PET
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SUELE AR, FOVEF E IR T HERATREEmAME. WBOR BT, 3K
TR LARRZ 7 o BE I AN R o T S SEB o S b A Rk, A 2506 IE AR 5 S A1
VEREATICFIALEE . NP Em e ARBERI N, TONVESG Tim sl 55 =7 iR, & A,
TRALIE S HNEAE RN RE S AR B X 2840 3 1 22 5F B & BV se 1 BOX A B
ST A B, WAL S R A R A2 A BIHTE B RS A 2t
BT, X T RIFNE S R RSN, WERBUOR N WAL A A T A
A at, WARZRE R 26—, X RUHNESI N IRIT 1% A2 U AT RE AR 2 A
Ffph . 12

NI AT m A S B RSN N B SN, PRI, QIRTATE, AW IR
ARSI Sy G ke “HEAE A . BN, 07 HE N T AI 2 5 B A
B REES R IATRA, FFIE SR (RIAEAERS S A, W5 it & iE 2]
ARG, WX AN S Epl e 5 2 BNAERY . BUONIEIS, XU7 25 N E 7 i
AR P BN R TC A o fel S, BHITRI St 2, R R A 5 B
JRASTT CLRME AT, il BE 3 6 mll EIE BRI T AERRHIrAN, IXRP G OL AR H AN
SRR o i B B PR A AE RIS ) A I L, AR AR BRA S RAIA . A8 SR
A, DREME=TMFEAMEEGHEEE. ERSERNIR. P T E,
WAh, HEBHEBURI I e 2 A2 SRR EE . P, SRR R L PR

BUTh SRS (B R BHEEED, G RIUOFE R 2001 4ERR, 5592 T,
152 Jeffrey L. Harrison, supra note 20, pp.10-15.
153 R. H. Coase, “the Problem of Social Cost,” The Journal of Law & Economics, Vol.3, 1960, pp. 1-43.

U\ B g e 5B . B GRAEFARIRIE LMY, B B =BCHIE 1994 SERR, 55 304 T,
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FERLET AT AR AN I R, B AR R T — 7 S Tk B IR M e .
PRI FERE BT AN 3G — R HEfb A, RE S ER PR A Bk SR AT PO R R o X2
D AT RURYT, SCVFRLBAT IR 5, A R AR BE A S i A S B,
W& R R . AR “AARE 7. Tk HARA S R (25 BT
B 305, BB VONBURR TARANEES & — P B IR IR REVS il o A KD i (1) “ %
fEZE7 .,

BRBAE I — R PEZEWAL, O YRR T A AT 5 A G . A E R
TER RIS — R, £ B B sE 4 1 i L] o il ey AL 8, VAR SE 48 I
HARH P R BB M S AT D, 8900 7 BRI P A NS5 H L AIRL, R BL R
KA AT, SR EHEE A, SRR NRFIVERTAT A, B0y W38 i R 3 K EL )
MR WAREES - BINARE AR, 58EREAIRE, 1= HH A 1A
HRAR, DI 7 52 20k RGN . 9 1 SRR, BokEEME, EZ0MHh
PL SRR R 265 B it AT B . LARIBUER “ R R e
Zs BN E N B T a st R BT, B AR AT g, A
WA T, (EEAMTIRKIIECE . LRI, Bl S it A G
NFIRA P SRR . BN, £E B H3Eg g ®, se4e8 xR BB E AT 8,
R FEEARE BRI I T RN T R bR A . BRI, W ks i
i VR TRANEIE AR A, ARMEA B JJ AR BRI 8] . B2 5E AT R W1 EiE . DU B,
IR RE RS, A RKWE . 7 LRI B AL, SRR Ak
NBURASEBUER B E A SER 7, EARORTIR B IEIC B 5 A0 iR I 5K B o) @y T, ¢
T [ R A R I T A B A 2 RS AR ARG T Sk (K WA B v 1 R o S
TRCEE URMNTBL ThER “NRA Z KB 27 AR ARt Fh i
Z5F . ARAFEAM BTSN S, P NURKIRGE . BFFEE BB N,

sk, AT (AILRGEHEEE), B R E S HRREE 2001 ERR, 5 65 T
POBRTHR: GRS, dbat: {5 HARAL 2010 4ERR, 5B 65 T,
157 Dan .L. Burk & Mark A. Lemley, the Patent Crisis and How the Courts can solve it, Chicago: University of Chicago
press, 2009, p. 8.
P8RIUR: CRIBRZ IR AR PRI R I ECE R R T, R 2006 4E55 S, 56 UL,
99 BNR: “RHE. G5 EEPANLE P RERR, (EEERD) 2001 4E55 6 W, A5 146 T
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WA, BT B BARBEAS, BRMZRRRE . X ERGE RIEE S 1 R
F, AH2 B TCVE BT R A% . " ORIFE, (RE P BUR AR AL S K AT,
R T AN (B X BRSNS E R S, DONRAN RS ORISR A 1
EIRHC B Ao O T NHR SO SRR AT 35 5 TR oA R 2 B R D T L ) A BT e 2
RN, AR B BUR R A B B IE 2 1 — Rl . M O BRI A N T —
A e ghuh”, SRR E WAL RIS, KRS B SN SR BIR A B8
A . FTRAUG, LR B BURS TT I — A NS RAT D, 2 A Rl B Y
H i LA BFBUR

AR GG VE R — PG BRIR, 2 BAT IEAME AR A ORI S
BT, BRBEAHERSER . —J7H, KPR G 3) R R RN @ AU TR
BAS, BFENITRA, EEEAR, TR, FIREARRIMEBR A H—m, K%
VEN— N ARERIENLAL, AT A R A B BSCRGE  f2 B T AE IR AN RN B A )
i, XA . ORI, AT BRI A S S M SO T e S b TN A
7. pAk, KEEEH RBHATOH R TAE, AR S, HEE I H R
R T AR T AT . AR X e SRR AN RESRAF R, 17 SO KT B A
R IR FE R B RR, RAARME IO R AR o " IX R, REAE BT BHREC B, R
WHOBANAR AT RES AR, 5 201 R IIE S ORI b4 AN B I DRI, Dy 1 R K 2
FHIHRN S K IIENE, A7 00 E 5 T R0 R W BRI AL

EFE R, RMPFIBERAE “F A RS E LR —ohieth, RART
B DR QNG 2 ISP 3 [ e AR BV, A DB TR Ay, R A 21X
SR SARME ] Caverage-cost-recovery), BRI # 74 Be PR A2 e L K 1R
PR BT IR AR B RIS A v TP I L A, AR A A N AN IE B, 2iE K

160 K enneth J. Arrow, “Economic Welfare and the Allocation of Resources for Invention,” National Bureau of Economic
Research, Vol. Title: the Rate and Direcition of Inventive Activity, 1962, pp. 609-619, available at
http://www.nber.org/chapters/c2144.pdf.

161" paul A. Samuelson, supra note 145, pp. 387-388.

162 Ted M. Sichelman, “Purging Patent Law of ‘Private Law’ Remedies,” Texas Law Review, Vol. 92, 2013, pp. 517-529.

‘O T gREAE, RIEE[151], 591 UL

'64 Brett Frischmann, “Commercializing University Research Systems in Economic Perspectives: A View from the Demand
Side,” Advances in the Study of Entrepreneurship, Innovation, and Economic Growth, Vol. 16, 2005, available at
http://papers.ssrn.com/sol3/papers.cfm?abstract_id=682561.

15 RHE - M - 2E4EMT, EFLME - A - PGN, ATIE[64], 5 402 BT,
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MBI, FHMTCH . ORI, 3T a7 249 8 5 AR i 5 432 T SR = AL
HIE 27K, SRIADFRA TR Bt — 2D ik . SRR G 2 18 « fE A 28R 1 P PO R R
B FEIIFEIINY, RIFAMER AN 5 BT AN TS 70 0 ZE R AL, T AL
T REML L N SEBLA R ) A E AL SR AL SE s AT U« U ZE IR A P AL R IR R X
SN RAR GRS, DA AR 5 W5 3 34 N T AR R I WA P B 1) s B A 1
SRINT, SRAAATY, TEMZEIRA “ AMEVERRAR” PR, EAR AR EIFANE AR
PR BOARER R PRI 2 R RIS B R AR SS P E r= wh, AP 2L AN, D=
VAR FAME I IESNEE R 22357 PR T AT ZORIEANERPE R se e N AR AL, 2 BER
[l B A . R, SRR ARIRAMEE B IE A B “ P52 ()il SIEmEE R
WL BOUE HVEEAR I Brig S A ANEPES TR AR . SRR N, A R A bl
P TR 22 S0 I A, A R BE A ZE e i) A i, (EDR ISR PE A
[FIfT. AR, THZRERAR (Consumer surplus) & IEAMRIESLH], #E2x A RLZAHA
THP A RO RRREE B8 T RR LB 4 mﬁ%,%%°¢%ﬂﬁﬂﬁ,
IEANEE S AN AR E A AR T, IEAMEE 5 S8R X A — & 2 8] i, bk
N, AR ABGE B A T3 s I G, BRI IR 3L % IR B 7T K AL
AR . DR, SREUSR B0 I B I — AR EE, R UE AR R R, A7
ER%, 1

= “RMARRI” SREMHIRVEAS

CNATE AU — V), FSEARATR R A O, TORE R BF N7 R,
NEA BAMERA BRI, R R AARFEI YT, 8RB SR m R, 1M
B AIVEE AN BA N2 T SO, 3 A 308 i

AL POk, “ath” XA IR IS B A ], AT IR R St AR R
P R A 2 b e RS R s« PO RO A5 S PR B2 0. 1711968 AR M K LR M 5
e T HERAE (BE) 8 BARR T HERAR QMR —3C, DONIER A NS 3%

166 Mark A. Lemley, “Property, Intellectual Property, and Free Riding,” Texas Law Review, Vol. 83, 2005, pp. 1031-1075.
17 Harold Demsetz, “Toward a Theory of Property Rights,” American Economic Review, Vol. 57, 1967, pp. 347-351.

188 Mark A. Lemley, supra note 166, pp. 1038-1047.

18" John F. Duffy, “Intellectual Property Isolationism and the Average Cost Thesis,” Texas Law Review, Vol. 83, 2005, pp.
1086-1094.

O T A (TR AE) G 14, dbat: ARGHARAL 1956 4, 5B 82 T,

! Nancy Kranich, the Information Commons: a Public Policy Report, 2004, available at
http://www.fepproject.org/policyreports/InformationCommons.pdf.
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GOIR LA {3 FASL R TORHERR A A AL, 0 238 Bl A 3L W8 I RE U Y f i . 7 A e
“COMERT B RG W TRt BRI N R ST RO .\
PATIURE, AR REA BRI B At PARIFR R T REZ Mk & . TN LOR, X Fh 5k
ATREARSEVE R, ROV BV A+ s Sl ARl e AR AR R A & I B R (K T 4t
RIARSEE . PR, A€ B b e & SC B, XA H 2k 7. WX E
X B, A A AR Y 7 MR 1T Y08, AR A,
TR AE SR 5 BRI 25 10 KAk o AT R B0 =t DL — Rl sl i sl 14 77 20 )
o, RISk & RN R AUF ALY AR, BRI, 2TR Sk E W
SR 2 TN, T AR — T At A i P U = S e B A R M 2o BRAE IO RAE
AR, BRSIEFEZIIN— R E. 854, BMREA AT BR 1 A 35
T AN R o TR RIS sk i, ARl R R R RE T, B
SRAE— AR 1

FERUET, We T EZELIE 2 Hrmfe (EEIR) THERR “BAWKMT” AR
o WMl oy, LB AIERD ANM i KALAME, B—REA LB TG %
fledt ~3CA s, BISEF BRI, MR RS bs ERAA T B SR . HA)il
Y, W g, 1B AR R AR MR S it 2 ARz . 1T,
UARIXAMEGR A LA, FRATT IR 2 4R 808 F B BRI BOR . (HaZ, QR AMEis
FEIRF), EASMINCER. BT R SEBLse R 2 BRlt, AT E g AL
MANBEHBFAR. BTN, 1BIEE S s KR ME T A E e A a5
THRE T ARG R AR R . I, AR IE K B B A f f KA R B S

172 Garrett Hardin, “the Tragedy of the Commons,” Science, Vol.162, 1968, pp. 1243-1248.

I3 JE 5 %3k K. “The tragedy of the commons develops in this way. Picture a pasture open to all. It is to be expected that
each herdsman will try to keep as many cattle as possible on the commons. Such an arrangement may work reasonably
satisfactorily for centuries because tribal wars, poaching, and disease keep the numbers of both man and beast well below the
carrying capacity of the land. Finally, however, comes the day of reckoning, that is, the day when the long-desired goal of
social stability becomes a reality. At this point, the inherent logic of the commons remorselessly generates tragedy. As a
rational being, each herdsman seeks to maximize his gain. Explicitly or implicitly, more or less consciously, he asks, "What is
the utility to me of adding one more animal to my herd?" This utility has one negative and one positive component. (1) The
positive component is a function of the increment of one animal. Since the herdsman receives all the proceeds from the sale
of the additional animal, the positive utility is nearly +1. (2) The negative component is a function of the additional
overgrazing created by one more animal. Since, however, the effects of overgrazing are shared by all the herdsmen, the
negative utility for any particular decision-making herdsman is only a fraction of -1. Adding together the component partial
utilities, the rational herdsman concludes that the only sensible course for him to pursue is to add another animal to his herd.
and another; and another.... But this is the conclusion reached by each and every rational herdsman sharing a commons.
Therein is the tragedy. Each man is locked into a system that compels him to increase his herd without limit--in a world that
is limited. Ruin is the destination toward which all men rush, each pursuing his own best interest in a society that believes in
the freedom of the commons. Freedom in a commons brings ruin to all.”
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17 Shi-Ling Hsu, “What is a Tragedy of the Commons? Overfishing and the Campaign Spending Problem,” Albany Law
Review, Vol. 69, 2005, pp. 77-91.

'™ Tbid, p. 92.

176 Carol Rose, “the Comedy of the Commons: Custom, Commerce, and Inherently Public Property,”University of Chicago
Law Review, Vol. 53, 1986, p. 711
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R B R 5 O R B IS T/ “ AMAER” - T — g R pise, (HRE—E
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property) FIEUFIEE N (government regulation). B, YRH]« AT D 4 W HT
H“AIPTAR” F. BB PR A — 252, AE 20 {28 80 AU 90 FALEE
77T SAE BT, IR 2 SeBIHRRIER], R SRR HABVEAE FHBUR 2R 1L
A UASERZ R AE 125 11 A BT ) ] RS, 38 G 8 B Jal T T X B Ry 2 U B 1
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FEWRII I E « SEbr b, < EAERE I — P2 23T B i (common ownership
regimes), 73— FE I BEREEI AP (open access regimes). i J& U ™ BUHI L v
W, B TR 5% 3K R 2 AT IR PT A AL, AREHEERI I, (H AT AHERREE B A1 R 2 11 AT
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WORI M, e SO T “AMEERDT RN “HFBGREGER .

P, “BUNMER” GEBUFN 2 5ERMtE S 5L5th. “ ALy
R W Sk B, A A E RSH SR A A S, BRIV S AR 1) i A

77 Tbid, pp. 769-781.

'78 'E. Donald Elliott, “the Tragi-Comedy of the Commons: Evolutionary Biology, Economics and Environmental Law,”
Virginia Environmental Law Journal, Vol. 20, 2001, pp. 19-20.

17" Garrett Hardin, supra note 172, pp. 1245-1247.

180 Robert C. Ellickson, “Property in Land,” Yale Law Journal, Vol. 102, 1993, pp. 1381-1391.
181 Abraham Bell & Gideon Parchomovsky, “Of Property and Antiproperty,” Michigan Law Review 1, Vol. 102, 2003, p.41.
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o B, FIERAAUE A T A AN BRI RN, BRI AL W7 Pl & L 2R HH
TR A R AR AL S AR B o SR, DR TCVRIE S B S A RO A 1) i, 58
AL PR AT ekt S AR P [ BHYTA N, £ — S8 KA I R AL 5y A,
HA XA REE 2L 2 il i R S S R AT R KT I, “RAHR” &
FURFCPIAIIE S THER D SN s B — AT 5 AR BIBOM G B sl b 22 5 ok
Ao EREER, A AABTATIAMMEE, AR A MR R B B A . 20
T CRIPrAR AL BRI R BgE T AN BB /MR, B ZEAT RS
5E [ RS R R R SCAR TR o B AR — B BT op NEAR D, BA7AE 58 ] B Al e R T BL
IEAEAN NAZ BRI 2 AT, S NAEER . 55K B 3A 28 19 A2 R BT 3 LLSE B
il Al G ) Al A A A a7 OB, SRR B AR A AR D I S BT

REBAHUT, BA B 2R RS T Rt . |10y, BLARE
ATFBERIBUFTIUT N, MF4erik o 2300 a2 EHn 2. w108, g
Fh “TEAE R0 TR AR IREIME L R E I, A AR A AR e,
SEBR b, CEMEE e E bl ) 5K B BEUE, Oy, BT AR REs AL AR
EARERE NSRRI BARAS IR 2 A WAL E, 105 2 02 A IRATA
i, TRAERRBINRBIEANIL R TR T, TR — M Ipk”

HARBI R IIER, 124t EARMNBI N A GUa b, pra AT LA H 53t
. BARE R S ST IR i (AR 22 57, FLAS 2 I 8] (RT3 1T B B A
IR, (H2 “EE A RS 5K BEIRIR A 525 ARG . iAok
B I R OR GESTARAN N B AT UK, F5 b S2MAARL S A b EAT 7 ML AL B B I RAAR
e, BN ICIAR B R IR DR R ) B R IR S 5 4 BRI IE 3. XA SR,
e A W SRR MR AL O B S22 77, BETIE IR 2o BRI, 75 20 s B A W
AR T A LRI

=\

182 Amy Sinden, “the Tragedy of the Commons and the Myth of a Private Property Solution,” University of Colorado Law
Review, Vol. 78, pp. 560-566.

[ RBRRBURER, HITE[66], 2 T

18 Garrett Hardin, supra note 172, pp. 1243-1248.

YR (AIRAHFE SR DLA SOOI — R T, MURIE: BRVT N RHRAE 2003 SRR, 5 148 T,
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BT ERETFAIREE
EARERRE, HRERTE R ZBUGF RN, % KA RMB 25 S k2 S
PISRAFAE? BB WH NN, BRARBUT C&XS K I F R BT L8, Uil K247 L
AR B AL 1 O AR, RIS b B T RS2 UM B B 78 AR (15 A
o K, XX LR TR T A NFHRARE B, R 202 A0t 7] 5 I EAT 5 A P
S B I GBS R I BIRIE T, 5 e DLZE W R RS dh s 5 2GR O
T M AR R R 7 it SRR o AR, KT DR 2 XU B2 BT FU R AL N AL IR JEE
Ea A AR S A, B T R A 2 Y R T AT v I B PR A 2 AR
PAE, X T 52 BUM B AR TR, BEABEN A S, B i E X =0 TR
X P 22 23 U B BT 7T R A4 AN AT A A R, AU A2
BHEED 58087, A AR S B A B R P R MR IR SE . I, 3T R
IR BRI TR B RIRL, B A% IR G55 3L E S o = i #5985 5 W Bt )i 1
R34, BE R SR BUGE B8 B AR 7E RSCR3EAT Ja SR DA T A, AR A N B s 2

P70 AR R AT AT 3R R S 2 G = R JE

— ERZMLZARAENEARRILS

X BUR BE BT RCR T8 58 HE N2 AT B A RS il i, 22 /DA 5 I 5K 1)
HC 2RO T IRANCH A SR E IR . 55K, EEAAAEMAIL: —Fh 325K “ 30
HAHE A7, JIWBUE X 52 H G B K B RCR R R B VR AT RIRL, g BOMI A 5 B
MUH AR P AR “BUFIE ", IBURSRAE R C B B I R BT L. XL
TIREHXS XS AR T g . BN, “BUGITE” EikEHL, TRIBAEBUT
G H ASHE T Aok S B 5t L il AR R 2w T, N ek ol R B
R E . PRI E R, BUN R BT — Pk R W ORI AT SR
(1, NLiZ DAARSHRA PR VR R A7 26 P R 2 BT VPl o 10 “ T HRIEE A7 e
WA, A R A W G BT S LSO E Y, A RN T BRI R38R LAl
PR BURVE, B B TEbR s IR R IR AR, SEAN K AT e R BURF A BTy
B R W R AT e — D e 1

B, 1941 5 H B G2 Wria il i AT Bl 2 m0J7 SNa e T R R LA E =

186 William W. Eaton, “Patent Problem: Who Owns the Rights?” Harvard Bussine Review, Vol. July-August, 1967, p.101.

187 Wilson R. Maltby, “Need for a Federal Policy to Foster Invention Disclosures by Contractors and Employees,” Fed. B. J.,
Vol. 25, 1965, p. 32.

4



PNFEHN w MA T R A ) R 5T

(National Patent Planning Commission), FF4578F-XF E 572\l 58 77 1 4 1 % 2 -5 A 20
o Z2RAEIL “BUR E G H AR E A LRI b, X FIFEBUR 5T
BORIEFE AR REAT 1 RS54 o X T BUR 55 Bt 50 R R BRI & e R, L R 22
AEIEARPTEAN “BURHTR” 8 “TUHAMFFTE " E5K, M2 ERE E &K A3t
PRSI E A RN TR R R b, R T R TR L. TRSIAA, K
] 502 B PRIEURF X ) O E 48 SO 5% F A3k St 7 B R AT G B 0 ) S B
HHBIERER . Bk, 28 5y 2x A JIBUR Lk G nf FE B B R BOR A AR RCR
T A2 % 300 H AR 2 —FoRA N P24, FH DOUB & B 3 S ik Ak . SRT, 28 s AR
BN TS BT R B BRI RIBL, R4k B U 5 E KR 26 B EAE G, BURF 2
R B R I R SRR 18

55 [ [5 5K L RIRURIZ A RS I AR, 1947 4 RV AE ] 8 Ge e H 4
i (the Report of the Attorney General to the President) VUK BT BUM & 53 L H 10 H
RHE IR R B R BT A B IR T UM, A 24 00 H 2 H 35 R RS BUR T E 7T S 40K
Ml T ARSL I SR A DTERI, A SR IE R BUR BT BUBIAh . RNy, X T R
I AFESCHAE BRI, A Bt NS A~ A5 A AL, TR X 2 B B R L FIAL
RTBUNE, BURREN AR S PEVFAT 7730, St fd b na R A . mlvEER K
TaHh, RIS vr Ty 2CRT RE 51 RS R B R 1 5 SRAHE) A A2 BUR AN R IR R A
VPRI 73, T Ak S U AT fE S kAl DB S BUR FE SR BRI B VP PN
BB VP T NSRRI ST T AR A E M@, thsh, JEEKIAN, BUF AR
IR A S ST R AT R R B v A F 2, 1 S 2 s B (1 7 =i A 2 V7
A 2 107 AT JE SRR T Bt B . 36 [ E 2 A RN RN W, R v R —
LU I TE RIBINUA SR FZIBORE . S AU T LUARYE B CA R R 2, E8ANE 1 LR
o Pln, EEBFETRERS. QW PAZEMEFE. PIBeEE &3 E E i
Ky S LR ATA AR . e EE P, BB SN T TEsE. 'Y

'8 National Patent Planning Commission, Government-Owned Patents and Inventions of Government Employees and
Contractors, reprinted in Background Reports, 1-12 (1945).Z: . Rebecca S. Eisenberg, “Symposium on Regulating Medical
Innovation: Public Research and Private Development: Patents and Technology Transfer in Government-Sponsored
Research,” Virginia Law Review, Vol. 82, 1996, pp. 1672-1673; Peter Mikhail, ““An Illustration That Patenting and Exclusive
Licensing of Fundamental Science is Not Always in the Public Interest,” Harvard Journal of Law & Technology, Vol. 13,
2000, pp. 377-378; Gary Pulsinelli, “Share and Share Alike: Increasing Access to Government-Funded Inventions Under the
Bayh-Dole Act,” Minnesota Journal of Law, Science & Technology, Vol.7, 2006, pp. 399-401.

189" Attorney General of the United States, Investigation of Government Patent Practices and Policies: Report and
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M2 T, REES RGN SRS SR 1963 FH Bl RF LR, 1971 4F
JB TR S G A 835 SRR A G 1 T B0 TR A A 1] T SRR B 5K R RIRI S 01 22 1
U TR AR I A ok [ KA R s U BUR T B PPN, Bl e B4
1963 4 S 4 £ T sk MBUR A W IR T 1 B SE R W B R AL, AT LRI &
W) B RBOR . HAE P AR 5 Vi AT BOR R T — R bk, AT FA N UR)
S SE A O E H . & ERTHE T — R0 ER T BUM A BEETE: (1D
EEEEE T, & a s A AT A e L2 (2) FRACR
HAEXRBN AT A AR (3) LEBUR 5 BT 7T U AN A B 24 50 03 BUR (E
A A N E IR, T BB AR R SRR T 10 H AR 2 AR A 3
AL (4) AR S EE HBUG I A 1B SU R JF 48 S HAB NI LR, BbAh, B
JFF 9% BhMLRA A BULE 4 2 B B WA Ji ot 00 7R HE 25 T B AR o 2 v KRR o P
Tl 2, R e BT B ) W RS R PR P LA 7K~ R TSRS i B P K R W B, 26 [ 1980
ERAT CFEALIRZED, Fuir Ko /NS Il ot 52 ERURF s 4 W5 B I R W A R i & R AL, 12

v ERFEFNARFIEH

KIS BURF 5 BRI H BR — B9 A R [ S XM B 2
& BN AR 5 S AR S B, R TR BRI S BRI
SR . — I, KAAEH LB X HA TR BEATIE AR B SR AR AN
Ss it BV NLRBON, B 55 R BCR s T, AKX & R R
SHBAM . BAKE, MEXZALHB, AN RE: 55—, ExENTRET
W), BEHEEAELAE, &R S5, BURSIRTTHMR. %=, EZFAERE
Z 5 IE b A A e, R R B AR B BV AL DANME BOA TR M HIAIR, sz 3230
BRI NRIBIRE . 26 =, BUFRFREFZEIC. Zor, MBS ERERATBUSA T

Recommendations of the Attorney General to the President, partially reprinted in Background Reports, 17-21 (1947). #1355
Rebecca S. Eisenberg, supra note 188, p.1674.

1% Rebecca S. Eisenberg, supra note 188, pp.1677-1695.

! Memorandum and Statement of Government Patent Policy, 28 Fed. Reg. 10,943-10,946 (1963).

2 R (FEFLIER) Z BT R Se v Nl B OR S A R A B N e ) B R RE T, K SN L
KA ARE 3 A B RV AL RO B HLEE s 2, T ELARA 138 3 R AN B A 2 W R T 5 5 ol 28 I, DR b B8 e gk [ 57
WsEd Iy AN E TOH . SRR BA B RS PRSI B 554 ), (HRAERT T4 T B LRI 73
e EIRZRAG BIBUR S I AT Bk AHELZ TR, KRBV FOBRE . HUE e B B A Se k. T RES0HI T HoR
AACHEF BRI AR, AERAE S BURHLIIT S IE RS B 38K, Fo N Al B ) RO U ik < B2 B I H R S5 3

A3k 5 2 56 4 SE A ZE TE Rk TR /N2 A VT BURT 52 B B G IE R B FIRL,  RENS R HLE R R B b
AR, FrmL S KRBT SIS 2L The University and Small Business Patent Procedures Act:
Hearings on S. 414 Before the Senate Comm. on the Judiciary, 96th Cong. 51 (1979).
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HNBURALR SRAGAH DG VF AT AZE RS 8] B3 5 Ve S AN e 1, 23 B A Mk s AR (135 42
5 ). T BIBURAA & FIRCR] B 228 3K HHRAM EACRIVE ), A5V vl ARtk
J R AR TR AT, BRI A A AR R N B 0 BURT T H B)  REAT 5 BRI AL R
Jeo BBIU, MBURX T H &35 1R = T RIBU, BUR IRV LERE VP n] A BT RESE AL
AR — DRI T FIRG, TEAR 25U LA 7 S R R, Sz it — 0 14
AEREHES. PHEH, BRLRBOSIEERIEV 73R, SRR 3k
ORI, R IR 2k U RV R] JEAT B A . 2R b, EH SO BURF B B I K A
TORR A TR, AR TR T8RRI RS 576 JOF - BUR &RV ] 24K,
R K P AR . filtn, S [ 2> ¥ BSK Harbridge House XU T A AL R B 152
WA HEAT SRR A, BLRE: (1D BURBER I E 1S 510 (2) BUN B BIR HBCR 1)
FDNVACRI G B (3 ErETT I S 5e 4. 4k 18 M HKISHIE A, Harbridge
House A Stk S, TCIRWERFA L], BUM BB BRI RDLACF AR R AR £
1957 4F 2 1962 4F[1], BUM 5% Bl K& BB M SERR AL AL 12.4%, P ACH 2.7%0)K
WHLE AL AR AR DG DTk,

=T SREFVAERKE

— SERZFEFBELE

W i e HEAAE L R, — 5 ] DA IS 23 B AEEURF B RS2 A S0 AT T R 2t
AR I RATRDAC R R, iy b e R BT G 30, S iR A= 71 75—
7 Tt R DA DR S UM 55 B A RIE T B SR R AR [ Al iy AR A0 56 4 REAT DAL T K
B 1D A L 5 4 B AR AS ] BB PERTE ORI AR TR A T “ IR

BIRFRA T SEUF -, FEABATRNLACAE 53, (H2 e vF KA R B L ABUA]
CASE S s it K R IR AL E A e R2 o 28—, REEAE R W R K A AL,
FCBUR 1 il W AE R ML B, SE A 3 0 3 R A R R b Pk eV AT N EAT S5 B4
Bo M HAN T LA R R IFH RS, SRR IEARAREER . B, R
PAHRARAE ¥ AT J5 20 DR Al A S8 4 DR 3 S A s 1), Aol SE S5 22 ak il v vl st

193 Rebecca S. Eisenberg, supra note 188, p.1698.
19 Harbridge House, Government Patent Policy Study, Final Report for the FCST Committee on Government Patent Policy
ii (1968).
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RN . =, KPRV A, R 2t s B OTAT R 97 BT L T R
(BRI PR . K2 5 ol 2 RERS 8 AU PO T AL 3800, K
R EUFA R RS, 0T LAT S B2 A, (RS el 2 T A
RS e TR, B, B PRP AR, AR RO SER, T Ak
R 1

= SERREXHATEEFEHE

“QIRTRATAL S RRIRAZ Ty, T AA W2 QHae 78— E. ” mik
RS IR B IRRCR 51 & R 3 43 BT, B0 R BN R I A R H AR QT S et is - &
A SFRNE. B, mRHRSS A B M BCR) U5 e a8 - — s R RS R BRI —
oy, PRIMAE DB S TR % DRSS B i ) R E

(D BRSS K W E BR A9 LA

AT, T ERSS KB I SLVER R R DL =28 B2, (LRINE) 8
WPEAUEHLY STyEES, WHA, RE B, KRk R ORI Sk,
s, E=2K, ERSLERARER e, KT Bk Kk (BEE) SLEER,
FHE L BAF .

1. fEE"

M (R R W) (German Employee Inventions Act) “ERGT 1957 42, XTJ@ ik
WA 5 8 2 AN RRUR S35 DR AT T AR VRGN IR E 45 ] 09 i 53 K I i B R At
HAKZHOTI B W E KPR, (I e 01U BV B4 ML i 35—,
SURBA NI 55 B85, J& ERCRI R0 B AT A & 5 St 70 8 1 e A2 1 B ok
FTARG =, REATHURIRME A LEPR LR R, 00, EBUT AR 2 5-EBCR 115
T, EFETLMREEMHATAER: FH, Hib R ATE B R RO T & FAME
B EE R RRE R E R, AR TR T BUEREE T, H AR R 30

195 Rebecca S. Eisenberg, supra note 188, pp. 1698-1702.

196 g, R R ST G B E BRI AR S R B R R R E PR AL (R TR B A L) (BRI
GAEHA) HRW KR GURMAFTAE BRI . (BRHEFI ALY 28 60 %55 1 e, TRBUIT RPN, WK
WINVIRE R, R FIR G A (4 ORI B e B 32 B 57 i [l Ry o R B2 AN R g, T R TR
AV e E . Ak BARRE R ROR B el R, (H R RIE TR £ S 5 R RIS OE RS S
FERIA) o WM 5 L1 ] P20 2 3 R D T U o AN R — B8 K40 BRI SRR AE (R RNED B (RNl B0 st
FRRLE AR B I L. Al IR R E R DA ANE T SN R R B I S AR L BRI, PR S RnE SR
WA, R E 1957 MU R RORBIEY. SR, WA [ 54 LR I i 3 % B 1a) AR A AR R AT A 9%
FE «
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GUR MBI RURRARLE T — A AR L.

HE EIA PR YHEANNAEFE G, S5 BIA &3P REA RS BT
HEE EIA [R50 Ll LR IR A5 2 A JLECGR, #EE BIA WHfRR 2 1 FL AR i)
KOVEE . iZEEE AR AR 3/ (technical subject matter) , Joit#& M HA Al HH]
P, S p R R BH i B AT 4 ] BTA T #E 4 35K 32 /8 7 (technical subject matter)
AT LAXIS R B (Inventions) AR & ¥t (technical improvement proposals) ]
5o REARTLAIRAGERNERY, MHARSGE B A S T %R 3 86w . m LRI R X
A RAEE— R NS BRSS A B (service inventions) A HI& B (free inventions)
PSR R URIIVEY 5 4 5658 2 3OME, BASS R W AR R A 2 SR IR N B AT AL E 4
b a8 28 FERUR ) T A AT 55 B A 36 BT 7E Al sl 28 JLH LR ) A 22 56wl 253 20 1 61 3
(R, BRI AR A5 JE T B E R o ER kG mT R ] Y B 55 R AR A4 b mT A4y
AW I, R FONTERRLE VB S JE R AR RS M eEr &K 5=
2, S R AVE A JEHUAL JE 320 % s 56 T A3 (K B o 45 [E BIA B PR 3
REfE X A HR S5 R 5K BT AL . AHR,  IFAS 2 JUJRE 03 % B A2 MR 5% 26 A 1) S I 241
JEE R AT [ BhRAFIZER 55 R W L R B BRI FIRL. P LE 2009 4F EIA Bz
T, i AR R DU BT AL, 75 B AT ™M (2 P 2 B A ZAE WS 3 i 5 K B AR o
Z HEFPIA B A ERAH . 3 O FZRINEY 585 %€, KW —458m, Y
00 PR R IR, BRAER I S M5 W AN G . R A5 B A EE LA AR T
RRGHAR NG, T R ARG R . R R R IR T RS S, BEA
PR H TR SR R B3R 5 A5 R T A TS . A A IBRIL S, R e HEATIA A )
RUIFTA R 5K o A RaX DA H R 3R S TR WA AL, e B O B A 4 BT
ARF] . X, EELE 2009 4 EIA BT AR 7 XA R R, BE R
JiE AR P B AOR 325K, 75 T 5 R B BR R R TR LT o X R ER AR 5N
AT RT3 R B0 R R TR BhAh, EIA 85 7 4650 ME, TR EATMRUCRI AT,
JE E E AL R T B AT N TERL. eI AT A, 7 EIA MIFLE], AT AR (R0 H
AR A B R SR TR BRAEEHR BIEGY, SW AR, 7T A R

197 Toshiko Takenaka, “Serious Flaw of Employee Invention Ownership under the Bayh-Dole Act in Stanford v. Roche:
Finding the Missing Piece of the Puzzle in the German Employee Invention Act,” Texas Intellectual Property Law Journal,
Vol.20, 2012, pp. 291-311.

%8 Tbid, pp. 312-316.
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B 1E e DR B ARG BRIR 5 B R I AR LR 3R =0 M RN, 1957 RAE[E
(& FRINEY B2, FAGEH T R AT AN R T e RS AW, B
FETE 2002 FABIERS, W RZHB0M 7 T5E SRS K BN T K, 2k UBRAK
ALY Gi—3@E A T RN E Al B AR E R A S L. 2%

2. HA

CHALRNEL) 2535 558 1. 3 4 FOTERS R IMER 7 HE . 2 B R ATk
oE F) ok AR S S A e 4 i B R BRI B FIRL 120 J B T i
T PR VE AT AL, TR T 2 R L DA B AR SRAS B R Bk i B BT A S B m ek ons
JE AT S EAME . AN, HAR LR R NS 5T R W ik I R 5% A W B
WA T (RS RIAG, EHTFRAE M. KEEAHIME, JERERENOERE, ©
IR F SRS R IR o — 2 UE e SRR A AR T, A mIHSS A W o A R B S I 20T R
KRR RIS K WA FHA RIS R, 25T € /& 15 4% 52 1% % I 1) & )
HIE AL . — HLA B YE 4k 2 HR 55 R W B R FR AL, 0 250 B I DA T 4 i T Qi i e £
KIN o BERFTHEEN G, i 53 Z00Ks H i L R AR LE 25 A ], A w) b 2500 R 4R
AR RS o R GURTHRSS R B A E L PT R B HH i, A W) A6 200 A 45 B SO0 ) R T
SRR R U IR bl o B RO W 3R AT HR U B AL A U 5 0 R SR A N BEAT M
202

EERRR, (HARLRNE) RS KW RIS RE Sbr B2 7 1 B “ $fr 3 307
[ CORINEX” WA, HA 1909 £ (ERNE) ilgiile “HRS KB HRAL T
A, B “RALE T B AR, B RABUR R IR BTG R, HARAE 2004 B
(LARREY B, A&NT “REIANF L Mkhe ERES, HIRS KB E “ BAp
A7 B CRWNTA 7. REHARLRIEEIRS R BIBRIR T 7 RN, H 2 SEE
H R 22 Al S LA A B B A [ 1 077 20 i 5 R BN 8 6 FIAR B Bl L5 Al
F RPN —E R A, KN CEIRS TR, HIA B 58 oL

200 FHHR, BIVE[100], 5572 L.

O ARYE CHALRE) 5535 445 1 e, TSR ARAL. BN EREE T ASLE A (LURERR «
NEAL” 48 BIAENG VENIRG . ERE T A% R (LURFRR “TAENR” 45, KRR REER LR
TRNBAL R SSEmE N, BT N)E T AN RIS R TR ST, S W40, BIE(115], 35 37 0L;

R BB (HALRER), Jbnt: JEH R 2001 4200, 565 15 0L,

02 HA (HRSSRBAZBIY 55 4 4. 5% 625, 84 18 & HE. 2L Vailo Lo, “Employee Inventions and Works for
Hire in Japan: a Comparative Study against the U.S., Chinese, and German Systems,”” Temple International and Comparative

Law Journal, Vol. 16, 2002, p. 279.
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IR e AR N 2 i 3 TR 7 S PP N e -l A R B A = R Toa 4 T S N TTPD
PRAR MU 20 sE AEAE AN BT, R BN R VA B AT, SEm Ak 5 5 TR &R,
PRI P R FF AR RS R R Sl HARFRVF TP A i B e JR oAU oy 2 B R
HIEANR R eiE HRREE T (ERNE) BIESE, S0 TR KB L RIBOT 8 R R, f4E
PATER P LREBUE T “RHANIE” FIEBSCR “BALRTA 7, [R50 AT 2
JIARE . 0T H AR RS, HENESF IR R TR E R, W “8
037 3 307K A A 5 R TR ARASF SR (AL, 6L R B 1 57 T AT 5535 A,
AFITRA R TR, 75518 R RHEL A A 5N .

3. KH

T [P E S B RNEXS i ROREA R BRERUE . IEBDA G, B4, v
P ORI BT A AUEE i, 2 EAE SR EAVRBER T — Mtk F B, U5
AT K RT# k4 [F) (pre-invention assignment contracts) PAE @S, T4
HE R, 28 FEVRBE AR § ARG R AT RO o AR R = (R 458 B R 2 7E AN B,
DU 7 30 J DU AL B, R 0] R R PR R AN S AT AT I A A, RIS A B B R VR T i
FHHERZ AR XS 205 EY @ E R AT B BN, 5T B BUG Xt
FOJRE GUR B BT AL s ZUUR SR 5 AT G Lo B 5 — AN SRS IBURT Jie 53 BH BT A4 AL
[ “EEBOFRABIT" K. PYHEZES, MRNEREZENN—NREEDR, i
IR A ] T — ik, FFRHZR IR 1 LA FLRTdlE i R W S TAR IR ST A 1T
TR 5 o AR ZE BNt W] [7) o0 FL A MWK SO VR AT A 9%, BB 5 At T AR a4 SR 2 H
FRIR S ] gt ey VR B ) R IBURT SCAS IR A0, A2 e FE V2 B B i 8 DU HRO0T ISR 2 BH BRIl
P MREZENREEE, FHFARLTIZET TR, HBHEEOR . it
AR ECE A PSR . KRBT AT IR S B, R K R B A BT A AR
KIHLRELT G, BURTFEARELE AR LR B A VE AT SR ST 15 00 P gk B AR at
IR EEE WA E W, EB RS 7 AVE ke RO IR JE KN HIRL
B, W R R IR 1 36 B E A R N LA P RO, RN AiRE T AT 95 8 &
R A& R, FEABE RN i 3R 13 R W BT AL R AR AR

O EAE R, S R IR N U SR Y E S AR R FTE AL, BN R AP, R R A S 4 3
VB )3 FLJE T8 A TAEBR sgvamE R v o
294 United States v. Burns., 79 U.S. 246, 251 (1870).
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de Ak, o SE E T E s, R RKME RN =K R ERER KB
(employer-initiated inventions). JEFEAU KB (shop right inventions) & H AR (free
inventions). *“HH, N4 “JRFREIIKMN”, BRI R RIFSIAREL, B
SR IR B R HE R € KW, RPTA BT a8 T d. filln, F7E 1933 4,
5 E 5 AR AE “Dubilier” AW ILEIR TE R : “ MR T2 M HEE LI THTR
BROE TAERS, FAEARIUHIR BT s A3 10 B SO A B T 58 i LAEAE S, b 204
PAFATAT LRI LS e F . JRRAET, S R & R Isr e kW, it
Fl 5 TR B R M — 7= e 3 O R IR SO AR . 53— ML, s
JRARG RIS R IR R — IR AR 55, R i A E 58 il LARAR 55 1 72 rh B 22 3R A5 %
LR, B2 R ARSI Al 98 2 1) JE R A (R 45 3RS e A KR WA BRI 7 2B 2
JEGUR /A2 JE T 3X b H 1o NS 2 R T — ORI AR, maARREE K. BER, R
FERE R ARU , J8H SRR KRS SRR TAEIRSTHG, RAER
B3 I R PR A TR R AR SRR . QR R B R R e A TR IR U,
JUJEE L IR BR R BB B, ARVERE R T AP IE UH R, TR 9k B AE R At T ik
TS W BRI i — SRR a2 A A . AT EAL T B e Vr T 2R
RBISERAL, BIRTE IR AL, WX R R B R R AR 52 R, BMA
R o BREITBEIN N, TERA A RIS MIEGL T, T RO E 53R BRI e BTl
(1)K ] (employer-owned invention). Ji& EAHK K&K W] (employer-related invention) i

S7.& W] (Independent invention) =2, HEAKWEfrR: 27

RE KARZ RHBTAER
JEERARAY JEREIIRETRKNES REEZAEENIAR
JEEMKIIAM RIS APE SR ETAR: EREAEL
Y5 e 3 TARMASTAROREE FIRL, JE E=A AR,
WM EBIRAEAT IR W] AFTEALR . S vra] 84
& T “JEER”
MR B KSR R TAFRTTUER R R S ER AR
B MR 2 B IREEAT (1Y
RHIEiE

205 WEAGEEHEE CJRFERT XFRA AHAAE R S AT BRI RRNE R IE L7, (GRS
2007 4F3 5 W1, 2 76 T,

26 United States v. Dubilier Condenser Corp., 289 U.S. 178, 187 (1933).

27 Robert P. Merges, “the Law and Economics of Employee Inventions,” Harvard Journal of Law & Technology, Vol. 13,
1999, pp. 5-7.
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AT RIR, BIREELFNE IR K RO A8, {2 2 /N Al 3R 2
WAL I Pl SR 52 B B 6 R BT, R (CFRALIER) #ie KIARTE L. IERET (FF
VL) M, (GEELRNE) 5 18 F|FHAT TR TIN . EEXT A S T )
RFATLTIE, HIWAE T @S — &R BRI BIR 58 B &% B B AL e S Ve ]
], DA B 0 % B R B BRI T M Ak o FERRIR 2k 2 B s R B 7T
O TR T (Toshiko Takenaka) , HIEXS LA FESEE (FEHIEZR) SEE (R
RUNEY WA AL s, R B BAAHE ) S 55, AR T AN R A0 8 05 5 S bR
TR T A FERE] 77 2 Ny, PR R RS 51 R & e 2671 . I 4B 3,
BUN R TARBEREE SHORIVR R, HIN T X 2 ARG RFVE b i gt B, i Esh 302
L 45 IR AR 0 5 R BRI R B SR I R BT A AL, SR, AR HAARCR] 73 |
FE (FEAEZE) BEAUEIPFREUMN 510 B &R & IR R 2 [R5 hitEE BIA &
TERUBT R 5 e L2 IR RE, B R OC R R A T RVE BT e R BUR T, 2%

4. LHE

AE IR E (BSRWAPIESRE GEFRD) 5 8 &MlE: “BRE KM AR~ F
FATFTAT, RN B AR RS AR R R 7 IR, 55 9 46 FH B hi 4
JRA AR A B R W BLAR R 55 R W 5 AR ER 55 R AR SR PR e T “ 2o e s Js ) 7,
Dl 5 R MAMEBER. R, GHSEFRERRRY & HME) 5 8
Sy BB 12 %% B 13 SRR 15 SR XTERSS K W BUIE AR S BCRLNAE T RLE . X T
5] 5% I B 4 B B R 45 R B, I IR G RIBUA 8 T B o 2% 48R, IR
RIS KRB N BRI RS, & ENEA 35 B SR ] 2% J B NS AT AR L PRI AR I 5 22 iy, OR3P
HTR\Z LRIEAR. B, FRE (ERNE) 5 16 % (ERNESTHA) 5 76 %
577 % T8 I (BTENEY BB 326 %k, K (SRR AIR P RLRY A BT ) 56 26,
27 % (PERERM BRI 55 29 4% 30 5 % (SR TIRb Rl B SR AL HO 25 T2 )
5 2 SR IBIRAH DG ISR HEAE 1 T e o Ak, PRI T KRR NAVERIR, ORI

2% Toshiko Takenaka, supra note 197, pp. 291-292.
200 JRE CRHEHEEE) 8520 M. I B B8 4 BT RE R R S 400 H 3l B HR T RIR AT i 0
PR B R E 4. B XA 2 ME KA A JERI SIS0, A0 H AR RIS 7 i, — e iR
PERBUR PR L TR HE . Fan, R @SS AR IR BUE B IME) 55 9 FAE : “ZREE ZORMIT R H
TEREIRI B, bR el K 224, HER i E KAt AR et AR E R A A L€, dim S5 ST s
A
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WG Ty, (R RHE SRR Ak, 2014 4F 9 [ 26 HEKIMBGT . FHEHA E KA
WP BURIR A BN CRTIT IRt e e Flb B BSR4 B AT 2 8 P S
BRI RN CRaTAR AN, XS BHE SR FE A% e AL TS UL 2 1) 70 BC A AL H1 ) it ik
17 TRt ks CGEAD 25 3 2% 4 2008, RN RS R FER FAL TSI
SR VAL, o N DO R BN EEAT 25, AR 2 A ZRAN NI . IR AL
B BARE R AR . X EREIUE R R BIPERE R T AR R RANME DL
AEATTT 3T DLHERR kA N DRSS (O T a7 B M2 Gy Sead P2 Ae il AL Ao 1
SED B 12k, N B R JBAT BURSZ 2D e bt SO 22l . 3, 355 A W aid A N
BOF R AR N RGEBE R VR IR PRI EL AL . (R, 2 S A R AL 20 € B € 5 20
JEAT I SCo5 I, ASS R BNRT B N BEBE SRS YR fR 37 ELBUR]

()RR BRSS RWLFIRLI L

UNHTRIE, A RSSO AR TS B IR R X 0 A E A B A SN LA o BRI,
TGS B SS R W ) — IEOUE o PRI, AT A BRI T RURE, OSSR S 1
R S5 I BH BT B Jaes 2 X ) 3 e b T8 85 o 58 A W o — 82235 0, A B B MR,
PAZARE A SS R I R G AR E IR T =R RS K. SR okE, EEIF AR
PIUR: Fs RIS KN EA BRI RES IR R BB AR . X E N, BSSK
N HL A B I L FH A5 BE 8 1 e P DU AR EAT VR AT CH), 32 i B R R AL KT
SR, mRSRES R, HETINERAREANT . MOsREAL, it =
IELETMALIERE . 55—, RRCL AT RS AR E B, 2 0T R L LA
LRt 505 1) = AL gy, B 22 BESRH AT AR LR R 7T . 26 =, H5HRSS kW
A3 R L FIBUR T A IE RN, AT AR e HOR I B3 AR R PR 5 7 Mo, i L
AL RS B L BT A A Qi &1k 2

BAR, R AIBLIRATAE LA EAS R Z AL, (I (r) A A2 AROA SO i &
AR EL . flan, ZAARE « BRE Hradg MR v ER . IR 298 R BB
BT A BT IR T, IOV RErA A et filin, B
AN, Wl BIAAEF= 2 R38, ARMEXTAIE FCIT A A A4 R 5% B Dk A L BB 5 o RS,
Jee 53 R WAAFAE IR I v DA, B Jie B3 B A e, e T 7 EE I XA A 1 o ) Jee B3 A

219 Robert E. Litan, Lesa Mitchell & E.J. Reedy, “Commercializing University Innovations: Alternative Approaches,”
Innovation Policy and the Economy Working paper, 2007, avialble at: http://sites.kauffman.org/pdf/NBER _0407.pdf.
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SEA A UK [ USUHS 26 SR 1) i O3 R B 55 A o Jie A ALIREA 7 2R A fo, 1 HL
T A I PR 30 AL 80 e 3 R A G AR . PRI, TR E e,
BAERAERIEAILNIN, G RS A 2 R RE, H L RITEZ IS KA NS,
SRS A LR 2 (PR A e FLIR, R 7 O — IS HIBA A P, RN R Al
FEREA NI SETER, B KN Z B BCR o Be ek 5 F . thdh, HO0R R TR
NREHR G TLRNES), Esgm 3 B TES), P AERMER. Bk, ERFEA
BB R, A2 AR RN, PR sebr BARME m R s Al kA7 HoR
HeRs, AL, JERTREFAEVE R 9 S S VE AR IR S E M. 2Pk, M
PR S, @R LRI IS

(=) WP R LRI X 5

R AR B HR S5 A B BRI BT AL, AN RERS 1 i A B SR s AR K S, T HLRERS
A SRR R LS, (RIFEFF SRR . X — 3 a5 R SE BRI T =
L RENS BH BT b =2 i 3R B BT B, AR, T T m A PRI R IR A R = 2 G E R R T K
AN LR AN, OS2 ARYEHR 55 R W = A BOFAE S 3 JCHO T U5 el 2
2 S AR SEAN @ T AR G R AR DR R I TE SR U, BT R o d5ife 36 [ AR 9 i A K227
BRI “PEBRFE RS ” R H T RN, SR B A 8 1) 5
ik, 2

TSR SN S

1988 4, HdHAE K214 1E Holodniy 8 LA AL Gy S0 5T &R T TR 72 2 . NHRI,
H SR K EEE T (BT E FIPp) (Copyright and Patent Agreement, f&j X CPA),
7 8 52 S0 HEL R A7 30 1 18 2 B3 s R 1) P A AL AR SR I 2 0 4 1 45 7 30 A4
K PR FHE, Holodniy f-EIRAE—A/INEURVE AW AR 2 ] RIS A ] 2%
STRNd B 3 &l EE S M BOR  (polymerase chain reaction technique, faifk PCR) , F# /s

21T Robert P. Merges, supra note 207, pp.13-54.

212 Samuel Estreicher & Kristina A. Yost, “University IP and the Team Production Model: Why Change What’s not Broken?”
New York University Public Law and Legal Theory working Papers No.14-55, 2014, avialble at:
http://Isr.nellco.org/nyu_plltwp/489.

R CPHBRARTRER” 5 CWHHE AR AR LRI, R 1 CWiHAE R R AT T
IR -« PG IR K 24 28 7 HoAK 22 4% 7T 2 WL University of Western Australia v Gray [2009] FCAFC 116, (2010) 179 FCR
346.

24 Trustees of Leland Stanford Junior University v. Roche Molecular Systems, Inc., 487 F.Supp.2d 1099, 1119 (N.D. Cal.
2007); 583 F.3d 832, 837 (Fed. Cir. 2009); 131 S. Ct. 2188 (2011).

25 HARP 2 A: “1 agree to assign or confirm in writing to Stanford and/or Sponsors with respect to his future inventions.”
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TR AR—F RN HIV MEAE KT 757, Holodniy T+ —RF4F A R], wh53e4E
WA FZAT T V5 R E AR Y (Visitor’s Confidentiality Agreement, fai#% VCR) , [&#&
K o7 1e) 2 ) 8] i A B0 R o R B et R R B SR (A AR SR AN 2 S L 25 R A
Fo HOUTI e, WRE AL O S B EHK, BEJS Holodniy & [7] 2 HrH AR K 2%,
S 2k S8 5 0 HEAR DR 2 1 [ AT — 2 R 5 38 7 SRR A7 2 = U 10 39 0 Bt SR 1)
AR . BRI, BTHEAR KRR T R E E DL DA AR HIV BF I B4Rk, LA
Holodniy 18 = A% O IR AR K 2200t 7t I BA R 28 52 i T 64~ HIV Rl 07 75325, 14y
BroERT DATHE O N MV R 1 HIV &, sl T ERAERE HIV 1897 J7E0 B M1
B, 1991 4, BT R AT (Roche) WK T F-4F- M T 15 PCR ARSI AR B,
FFAEFE ORI JLAERT (], F Holodniy 7EFE4F 2 7 2% >J AW H k) PCR HIV HAR
BEAT IR RS, [ G 1F 4 BRVE B A & i ik 7 6. 1992 4, Holodniy Az H 3 AR K 2
Al R 258 BT R R AN ede o BT HEAR K B J5 ik 3l CPA W BGRAS T R BT A AL,
X BIIR LR, S TE 1999 4E. 2003 4 K& 2006 F3RE T =L, 2000 4,
AR K5 T 5% KA BV YA 5 Holodniy % B VF I FH ] B, {H 2 B [ A ] [m] )34
PR, fkHE VCR. — b RHE L P @35 E ¥ 3280 (shop rights) , o2 R B4
R NS VE T N, IRIE 452 VP nT o WiHAR R 2% T 2005 4F [ nAl4E Je W Ak
L X R B IR A A S T B R BGFRIA

Hh 77194 B Holodniy 5 K% K Ak A2 B RIS , 45 H T4 R HE e K2 1
ko VEBRINN: #—, HK¥E CPA, Holodniy TR & W HE (L0} K W RUR MR TF
) NEARAIHERE R, B, KHE VCA, Holodniy 5% KA R Z RIFEE—AHL
B BIZ AR R R I L T CRISERATISA M R AFLE ), (845 Holodniy AN K W] fig &
ITHIERTI XSS, W R R ARG AR K. BB =, SIAR KSR AR B B G 0t
I R IR B B, ARIE FEATVE ARG SRR, SERR B4R 1 R B R R AE R B R (1 i
JAL . FE0Y, AR KL R G RS, 1B W FIRF T Holodniy 47T I A4 fr 1 53
BFEHAEEAT VCR U W R W FTA AL R, IR B Bh W 0 R & ) R i X i £
St (5 S D SORE e O WSO AT BARR AT . 4R, b7 ik B AR CPA 5
VCA ZIRMA IR R EREINN, FRFLE R T BUR RS B 5 4 98 B B il 1)
BRI B IR RERL, SRIGTR T T BRI 4552 8 B H 2R 8 1) ik e k. B%h

26 HARPAN A A: “I will assign and do hereby assign to Cetus.”
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BRI FIAUR], R — LB AT H AR A S JAA T R AR AR . A7 vk
BEMLs,  CGFAIEZR) BISL T —MBUR. K2 SR NILRIZ 5 150 8 A AUk B2, B
I %o BB S T Bl R Y SR BT LI T IR AL L DR 1) — R A R W 5 (1 8 A i %
Lo

1E LURRRP R, BRI IR BE s T 7 v B AR o FEA VA R ke, U & ISR
[y ELAR R E 5 BRI G R 1 30007, R T XA R SCAR 2T 28T VCA BT
CPA. KT CPV 5 VCA, BFRKENEBEN N, HIE H 2 s W3 AE R i 2R R ok
HIRELe R B BURAE Y 7 — R, AT e — MR Ccall option) , 4R J5 # H 1E S
HIAE TAUR]. 2T EAARL, 1kBEIAN, Holodniy 5 HiHAR KT 1) CPA WA “1
agree to assign” , RWFALK I PTG BOL 75 EAM K P RA GE e M. T 53R A
HZZIT B VCA N5 “hereby assign” , B &K 5E R H shi ik Bra B 2071. B,
RE CPA BT BT VCA, (HE K —2 57, VCA 1T CPA. A, B4R Holodniy
TE2EE VCA BT AN RER T CPA, (HZ&HiHAR TR E#0 ¥ IRA A VR, B LA
Holodniy /7B RH . ik, BT TP RAFRISRERER AR, 1EH T xHHE R
AR . BhA, BIRIEBE N, FEAVERM 3 H R EBUR S5 /M AR
FIVEZ BRI IR R, AR BEBTT 5 H R AR ZAER R AR, B ERE
BN, QI A B R AR T ARATIE SOFAVE R IRIE , BURF AT LKL FIAL
WIHE SR

HrH AR R RIRVE B B R AN I, R B SR ey N R RE, (H I ZERX (FRAL%:
F) 5 (GREY  E@EDE R ITE BORE %K K RO i AT R W . e b
TS, BAUTH2MBEEEE R VHORRERER M AL B8 1 (FFHIER) A
REFRE R AT BRI AT (CERNEY 58k o & BT A BUOIE 20T .
WA T RNEIEAR T, KU BUE T RNE AN, BRI T LR R A AU E A —
FRAAT W P AT L B B o 'Sk B e ) J R T I KR A BT BG4k
5 R T AR N GG R L T, R IIRUR TR W . R e T E AR R

2 g, BCHOK BB E 19114F “FilmTee” 22k, o iR A7 7 (¥ 6 B i 26 8 (AR B AL M3, e — A s —
FIARRA G . BRI EIECIE R BRI T EHE, RN LG 5 =07 B F NEAL AN . 498, K
BN LI R S S i AL, (EX 7 M RN B2 ZE MR LR, BIERS & FIELQR RS, AR
KIRE R BFTERL. £ W FilmTec Corp. v. Allied Signal, Inc. 939 F.2d 1568 (Fed. Cir. 1991).

218 Sean O'Connor, et al., “Legal Context of University Intellectual Property and Technology”, 2010, available at
http://sites.nationalacademies.org/PGA/step/PGA_058712.
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LIRS B E 3 BRI A, YO HTEAE KA IF ANRE B Bl oy ik
FRIE B BB M RPN . sk ey, JRAVESR TR “ KB 23T H
AR QLA W PAT VR LS R MR A RS T AR, T gEA
eI B U o A SRATE AR B, < B B A R RS2 4 - B T AR 28, T
P (B PUE LV

2. FAFVRHT

“HrHARSR” BRARRY], REEERIFAREKYE FRAVAZR) B e AL AR
N ARG R PR, AT EEA 3 A S Y2 U R B S 8 B A BT L e e B
PR RIFARETE 0B G R I P A B k20 JE o BRARAFAE BB R AL D3, 50
X HE R I A ZE AR Femik e BB 32 B B E BN & . S
R b2y LS — S T BT SRR 22 A RO, WA AR K SR R 45 R i S
Mk F CIRBL A R BT R SE B A — 8 B & T AR RN ALE SR B

FAE19474F, SEIE WA BT 96 I 04 Hire LU AR R AE XS 5C [ A 52 95 S BURBEAT T i2 1M
BT HEA B R G RS SR AV, LA AR P RO
AR & AR AR B L FIBE AR 4y J 32, KRB HCEEARPIHEREN 1 RIS, 7 57
TONHARS (7R TR AR RS F A 7] vh e L S2 B i o R B BT A 24 R I BURT 85— MK
PR XS RN TN S AT AT L%, B AE T XXM A & RIS — g — BB
IFLRB D BEBUGE . 1 el % B R o 1 BUR 5 50 H A $HE Z TR RBUR] 73 e Al . AR
WA, IR I T RSB 2 MR & R RS R W AT B S BRANG - BV BL TR A6 SR W LA
RMFL R AT 32 AR A A AL, R AR A 7 BAE BUR 5 300 H AR 2 T EAT AL
Ao BERIT o FifJE (4 JE SR BUR A I T SRR REE . RXSBUR 5T A A& Z Rk
BRI AT T 0 Be. TR, DB ORITH AHH B I AR IRAS R WA AL, B
TR TG H AR & U HE A [ TR 99 NS 7 15 UL S& K AR (R R I ABURI 3k 45 . 20 (FRAL
ERD) AE LR R B BUM & s R L, R BUR 5 BUR B B3 5000 H & $H 3 2 ]
R AU e ) FLREAT 1 e, IR K H 7R SE 2 5 2L R SR W 3 22 TR BUR 73 B )

29 Francis Biddle, Attorney General, Investigation of Gov’t Patent Practices and Policies: Report and Recommendations of
the Attorney General to the President, 1947.%% 5] H Sean M. O’Connor, “The Aftermath of Stanford v. Roche: Which Law of

Assignments Governs?” Intellectual Property Journal, Vol. 24, 2011, available at: http://ssrn.com/abstract=1950804.
220 Memorandum for the Heads of Executive Departments and Agencies, Federal Register, Vol. 28, 1963, p. 10943;
Memorandum for Heads of Executive Departments and Agencies on Government Patent Policy, Federal Register, Vol. 36,

1971, p. 16887.5 5| H4: 5] B Sean M. O’Connor, “The Aftermath of Stanford v. Roche: Which Law of Assignments
Governs?” Intellectual Property Journal, Vol. 24, 2011, available at: http://ssrn.com/abstract=1950804.
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B TR T BARMN S — FAEER (FRAEZE) rh ok Z i ORIT H AR $H 3 R 2 AL Ak
SRATF R P BUEREN LA R AT 12598, A0y, XA SRR GFiER) e
PSSR BREE R . BN, £ FAEZE) WUnaT, SCHEE 220128705 4K
WA DMEE O OB R) NEAN G T RINVEAR, BRI ERZEIKY
FTABUR F o FRALVR SRR W] BE A2 2k T 1K W83k S0 Tl H AR SH 3 5 e D3R B P RO RE 1 2%
F&, AEFRAIR S I AR Jie 5 e 53 18] K B BT A U VA 1R AR H A - AT, B
e, EXEEUEE e G RNELR) NEANIRRRZIFARREGEL, X428 OF
FVEZR) b Tix—EEN A, 2

£ AR SR, BoRiABUR 4OR A VR SR BN IR I B I H KI5 H 23
ARAG IR TR I B ORI, T 2 40 Y b et O 2718 FH 5 1) R Aol DR B SRR Sk it
AT o IR ERE T3 NS B A RACHRER 1 BRSO AR 9 125 SN BUR 58 B A T = A 1Y
BRI, BN BURF AR 0 250 A2 I H 78 2 T4 LR 3 AR 3RAT 1 R I A AL ) 26 Al |
AT, UnARTRH R E A R e AL 5 AR AT A BT U BURABURRE 0 “ el K

CGRAEZR) B X BUR B B A W I B A SR e AT 48— R B, I i W A A
U1 Je 4 7 AR I B B I B R A R LA R ok 5 R 22 22 TR A A o RS20 T I A
FAT R 5 P T AR (B At 15t BT R BN BB FU 40, HLALE Ak B R S S
R I B R EEBATVF AT, AT RSB K CGREEANE) 5202260
i, REFEEREAYIITAR, DA — & KR N SFEFr . BRI, KA 2
— BUA BRI R] A 1 IS B BALAG I R A AT ] L R ) BE B s W R o T D DR B P AT AL
RS ZBLE [7) Bt BIALRAI A8 5 5 ) A R I B8 9 6 IS T P31 HE O B O B BT AT B EK) 5 T e 35
PRGBS AR PR 2 St 1 AR, SR I A TR AR
ReFRAFIA B, SRJE A SR W R3S 58 i 1] 56 [ [ 57 AR FEBe i i A W], BRI e e
RS BN SON IR 92 <8 BE B R ORI B AN o R N TERCREAH SGA 2 54 1R 45 38 4F
W alo R WIN AT DR RO BUR B Bl A R BEAT e ik, X8 W35 A K3y 28 T ¢
A MBNEE Z 4h, REEE AR AR, KR “HrEmR” s R,
SRIH 7RAHE I AR ML B ARG R T AR FFAER] CRALIARD) » R AesH R0 H
ARAEHE AR JeAh, RIMERAAE T H R E 3 1 B B A [R5 20 O e % Ak

221 Toshiko Takenaka, supra note 197, p.293.
(P TELRNE) B, BE(122], 5 697 .
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RGAER, WATAESE (S RNED) BHARRR A L M BRI A AL XA, B
B WA RLSE bR _E BT R ABUR A B R at, 3 BUR 2 BUR Bt B & B R A
B CFRALIRZ) IR SBCR 2 AN, BURSIR TR SEILgE— BT BORN, 5 &7
VERJEARE . 22

BEAL, WriHAR K2 R AR A A, AT “NE” T O BIRT BB ik EE L
FERRALI AICBR IR R e . N FESEREE S HEBUGT sk &, TR A
Alato — ROk, RAGTES-PEBURT BT B 58 SR8 T K2 3R A A SRt 5 K257, 1
XL GTIRIG L R R BRI — 8B o IR E R 2R T K5, HoR Bk
BRI AL . B, SZHS TR E RS0 TR G R B & R AR R IR 2. A%
BN S 4 LEAR K 2 ) S A e i SR AT IR A e B 8, I (8 A T AR KA I s AT AR G
WEFE, Tk G AR A B BORFAESS 1 AE b ZRRS A W AR, X0 R 22T & 2 A
NP R REA AR ML IS A W R P AL, I % W 3 i o e v LA Wi ik »
KE SR TEN RA B SR 2

ZRTCAHEL “HrAR RS S XA AR, EERET OFHIRR) PRkt
— AL ORI AR IR LR G AR SRS R I I A Ao S [ R SA AR XA 38R ) P
AR R SR B, Oy EL B e EA07 HBESRIS AN I L1 S s
AR VAT . 22—, KA FORET A, AR 7R R & 5 P i 4 41 B
TN R EAALSS . BRI, K52 5 R W SR AR MEvE N5 5E e L R W T B LS5
W, K2R AEREE TN CEILGH 2 IRER, 2R T BRI R IR 55 IR A RE SIS
FAL R TR LSS . B, £ “EEVRALILE AR AR R, REikbixz
Je T+ RO BB 5 52 e TR E R W BIE RN & RIEAT 1 IX 7o FEAR S, IEBEA,
HA e 5132 Je (1 H ROAE T 00& & W] HAE el & R I 20 5E 1t st B, 4 = 5EFiL
PR 55 . DAL, A & (R 2% i 25 I 57 Jie 2 SR A B 2 ALY B, 65 U
KA IFE T RN BeAh, dEBERE 1R B P A S 2 T8 57 30 AL W T
P22 RATHTE BRI EIE I B o 1 3l SR 53 Jeik R [ ARe 1 61 i
WEhe TR MRFIRIE, KU AR RER RS e 3, BRAFEAERT R & RIS

2 Toshiko Takenaka, supra note 197, pp.281-290.
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RER GH KNI R AW SRR BV K. SRR (BORE), Rilg: BB R 2004 401,
3 130-31 UL,

MO A (AABHEE AR, dbat: PEKERM I AR 1995 /R, 55 214 T,

' David Vaver, HIIE[396], %5 95-96 7.

12 Garrett Hardin, supra note 172, pp.1243-1248.
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SR, NSO AT REBORR, O T B AR BRI sE, IF
T 1998 FAE (MR Pe) B3Rl “ SRR Big, YO BUL 7 F F
2GR HEEADY, R AR SR IR EBCRIRR 2, R NI T 1 HeAb
BUF, 25 55 51 R GHIRAE A R M Il . *Psihr b, (R AT, FE5 e 4k IS
1« MR IR I I 7 A 3 R T R () 3 BT B SRR R . 4 ARk
“ B AR B s A [A] B B s AR S A S o AR R BN R T . B AR 3 2R
TER R AR B S IBILG, Ay =4 2 BRI RE E W 77 1K) 4538 0 A HEAR 1
BRI, 2 A R AR 8%, HEh ANz B2 B e A,
R T P B R 3 22 W ARAZ I P R AR i *Pxb i, BHARE VDRI, “RAH
AN AR SO A W A 2 ) AR I B, i BRI BN . A,
FERXPRMTE DR, AR IREEFTA BRI A 2 AL 1 HU A, BE AL TR R
EMFERERIEANGER, WaRERAMIER. 1

W R HEER]” MRS B It LAk, RURGE A PR R T2 . W TURSEER
1 B UM - A IR T 2000 SF EIRIEGIN 1 R ABZEFHEA . Bltt, Sz
TR LA BB SR FALE o AU - AR FI AT Yong T, Yoon A A %
RACBRHL, F5 H 2458 =05 (56 5] — N 7 b 2t 1) PR AN B A4~ BA_E B9 3K R i NS4 9
i, HAEAN LR NSO A T B S A s K & (BUE LR Py N ik
ERERD, ZM P AR TER RIS R, SRR . IS, SRS A
N, FEBE b 5 LA o3 T = AR RV 77 e S il R, i T 7 RO AR AR D9 AL
RIS, e “PrAR. TN, PR ELE A R XNER K. P H2Z
AL, W RAVE I A W A, W77 R SRS AE LR, 7 (e A2 95 0 i 14
FAE. AR TARTERR IR, W75 8] KA 5 s, Bl 1 E8m =

413 Michael A. Heller, supra note 13, pp. 621-624, 678.
1% Thomas C. Grey, The Disintegration of Property, in J. Roland Pennock & John W. Chapman eds., Nomos XXII: Property,
New York: New York University Press, 1980, pp. 69-79; Thomas W. Merrill, “The Economics of Public Use,” Cornell Law
Review, Vol. 72, 1986, pp. 61-74.
415 Michael A. Heller, supra note 13, pp. 682-684.
416 Robert L. Scharff, supra note 12, pp.165-168.
7" James M. Buchanan & Yong J. Yoon, “Symmetric Tragedies: Commons and Anticommons,” the Journal of Law &
Economics, Vol. 43, 2000, pp, 1-10.
18 Thomas C. Grey, supra note 414, pp. 69-79.
9“4 Centropy) FRAVIKRIGIRELFLE, M6, MRIE. BRSSO REEES BIEH . RO SE
ETHIEET, HEER T EYT 1850 Fig kiRt . Mlh, (EF—MEEE N0 IEIRS, RAWETF
A, MEEBRK. 5, FERIERE CGREREEM) TRERIESIINMEER Y. EEERT, B
FRAR T I E R EIRE L. S AR 7 B L.
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Al SR IR KR, BIAEAESIL AT o6 1, 38 5 AR B SHEms il A (R 6 in th ek 7e
53 RAR A= (K BAARANE . SRR HAT N S B8 5 AR .+

B, MBI 5 RS B R “ e~ AR BRI 5] N A B 20T ST,
BE—BIRTT B L RS i 0 (R, O T BRI R R AT TR T R 2 K KR
PR = R E IR SR U R r AR BAE By A, R A T A A R R
UK 5 SRR BUZ IR, AN R TR A 2 AN LRI 1R B s AR A
HETE R T T, Sl X HEIN R WA 2 25 A, TR T i ik 7E 46 98 B Y B i it
T LA REIAT o T ARG, RIS BN A B QR RS, H =758 5 A s
o TR SRR R N, S PRI A AL, &R RIRRIR . Ik, BT
TR XS N Fu s B R AT, BT R R AR N RN, R
NHLAER o B S AR AR AN S EUR A SRR AL 5B — AL
LR AR BT AT, AR 2 0F TN 3R] RS B e 2 PR 410 8 A Sl #4893 20 )
A LTHRBL, BT IR AT HA AT e SRS H A0k AN R R Fp 91— 25 kAT FE Al AT
TC o FITA B 3 R 2 101 ik B P 7 BEAA RO R0 A4 o 58 — WL BV T 3% 8 il 7L
AT, TR TR, LRBUNGEF RIE A Va5 ("reach-through” license)
B EESRAF VR ] NS AR & BRI 57 s AT I SRR R 9%, TEie L AIEOR
e LA B B T o 4 7 R R IR e Bl L RO 3 A mT A 5 AR E 7 i
I, BINAIVER] 3% ] BEAEIT A I H AL B L RO ANRTRE . Bfi)e, IFEhBER 5 AR AR
BRI RSB R sk g, IX R AR 5 AT REFFEE M R L. ATy & T RERY,
JRRA = 55—, AR G A= &y, BAYIBOR 2~ 7] T RETCVER K S IX 2 vy 5 [ BRAS
HEAL, T L b3 R BOR RO B AR M &, IXRRANE 5 PR I 1 PR ] 25k SR T ek
s AEIEOR AL A A OS5 R BELAS B 2 AR Ja] ) B A ko i, A SRR
PAMeidt A3 N CAE, A Bt R IR 2 AL 4k. PR, AL HUAE H Ay 2 H Ok
BEAT AL LRI, BB SRAG L 2 R 28 o XM OB 2 B B SRANH T B 2 1l AR 1 i 1
fRR. =, INHHZE (cognitive biases) P REFHAGRAIIY. Realied, LR TH
IMEHE ARG B VPSR TRIBUNAR AT REXT 4 B LA BAR MM EREAT =il AN EHE 7T
AR HE AN b TR T H T R i EEL R, DR T R R G I B

420 Francesco Parisi, “Entropy in Property”, the American Journal of Comparative Law, Vol. 50, 2002, pp. 595-627.
21 Michael A. Heller & Rebecca S. Eisenberg, supra note 14, p. 698.
22 1bid, pp. 698-701.
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2%, PEORADG” . S5 GRMAEBIR SN, ETEaN oA i
SR 1 5 T B TN 555 A B R i 22 S5 iR TR, A A % 2 0F S AT e FE 25 )
1 R LR R T P T 2 I A ot 1Y 2 W E G IS S 295 i 0] A - P 6735 90
ot At R B )L FUBLLR Y R, s/ o b3 A 0V mT e PR

“RAHARRE FIRRISIER A LU LA B, REBEC BT ARAH
PR BR ELRk = iR IR S A SR, DRIl Ve P 3R A5 V0 RT Bk I i 52 5 ji A vy
eI AT R U s . R, B R BB A E R A IR R € 1, 1R AT
Re 2> FECE R N SIEERE VAT KRR AR, AT 0GR 7E . JoH k= nl &
ARAELRI TR, EREL RS N AW . oAk, 4 N 7 2
i Z BRI LR, ARAMECEA X 2B FI A EREAT HERR I PPAl T Be S il ivr
A PRE S, MM EIR CERMR B, FR, EARNUE B AR SR E &g
BRI SRV AR S B, SR e M e B0 51N R 2RV AT SRR 1 AT
RETE, PSR RAIA . Beoh, KRPAER—ADAILRBZH, XL RRAAT
NEEBON TR, WA E S EUL, W NS G A . JE, R RlE:
A BIBURFE @ #R A %z, BRI KA E M, Fikthasl kR K&, BES0T
W TR o PHR AR UL, T S EURF R B R IR, R FIRUAT DA I R R
REENMACTT K o SR, FEAN T FTA 1)K I EE BN S B L FIRGE I, ARl L,
AL R 2 I AT T IR 2E 5 FRAR BS A KA 72 (g~ 422

5 ¥ 301 5 SRR AR AE AR S U S A AR AL AR, AR BT (R
MVERD) K “IRAHGERIERE LW T =500 8. B FEP T 1998 F£5 2004
F, BEEE R BRI BT R LA 7, s B A AR R b
IR 28 %04 R AT 2004 4F 2 2008 4F, FELEXT “ m &R G N R
Fe P B AR QR BARFER B TR AR R B R AT SEUE /0 AT 28 =508 4,
F BN R W SHERWE AT A . YOsebR b, BRI RN “ R A

423 JESN: “an anticommons in biomedical research may be more likely to endure than in other areas of intellectual
property because of the high transaction costs of bargaining, heterogeneous interests among owners, and cognitive biases of
researchers.”

424 Michael A. Heller & Rebecca S. Eisenberg, supra note 14, pp. 698-701.

425 Arti K. Rai & Rebecca S. Eisenberg, “Bayh-Dole Reform and the Progress of Biomedicine,” Law and Contemporary
Problems, Vol. 66, 2003, pp. 300-301.

426 Charles R. McManis & Brian Yagi, “the Bayh-Dole Act and the Anticommons Hypothesis: Round

Three,” George Mason Law Review, Vol. 21, 2014, pp. 1049-1053.
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MR s VMESE Z — Rk EER . ORI AR 2008 R B T AV
AR AR 57 ) AR AT 9 I S 2 G TR e e, ol oy, e SEHRF I A M AR TR PR B
B R T RPN LR 77 i STk L R B AT Jond It FE e e )25 18, SR, SRS
A s I T TR AR T EHE ) S it B s A RN 57 1 R e S e TR T MR £ 1
TN, ¥

EIR CNMARRT 5 R AHARR” BT, SRR SR AL RN I SR E U 78 )
UERCA B A, AH 3 AR SR 2 M S B — AN U 7P 48500 A 5 07 13 B2
rEIIe SRR R . AEREIEEETS, — 5, R R BCR R LA
MH, BT RP RSB E ARG BN, —J7 0, SRR EE Rl 58 R
HE R Z &R, AIReSI R “ RAHAER]” A “ LRI MR W@, b NHEARE TN
BB R, AT RS SRR

KRR ISR « e 2 Z04% (Edmund Kitch) 535 44 1) “ MR (prospect theory) ,
VR L RN AR KR, FEHARK ER R B iz g T A, AR Test
KR ELAL, FFRES BT R SE SR B B IIR 2, R BE A IS B AR S I
NI A ML, RS TR b, BN « 2 T A A R R R o e
S EER N, SR NS FLAE SR T IR B 3 L A R iR L R R
o AT, RERFHEEM AN E LRI, (H2 XML 58383 AN 7 e
FAAET R BRI B o BB, JRRCA R IEIR S, RO R AT 1, P A
HUE T S840 i R T RIS I B, P TIRE, A S gt ly, SR LRI B
FER, ol 8 oxd de ) Bh 88 ) e 1) 07 Qi ise > A0, el e A2 B A e g i 3,
W, ZHe— B, R AR FEON 1 BON MR RO RR S e 3% B S
MR T, BOMORAP A BV B bR 5832, B RIOMME R SR, BRI ATy 1
F AP LRMBNE K. 7 PO% k3 B8R BN, RERIELREA
Tei5 B L R SE S P I IR B 1), TR O T R R i D e PRV BT

27 Rebecca S. Eisenberg, “Noncompliance, Nonenforcement, Nonproblem? Rethinking the Anticommons in Biomedical
Research,” Houston Law Review, Vol. 45, 2008, pp. 1059-1062.
428 Edmund W. Kitch, “the Nature and Function of the Patent System,” the Journal of Law and Economics, Vol. 20, 1977, pp.
265-279.
2 Donald G. McFetridge & Douglas A. Smith, “Patents, Prospects and Economic Surplus: A Comment,” the Journal of Law
and Economics, Vol. 23, 1980, pp. 197-203.
DO M. L B A N, WIVE[64], 5 406-407 T,
1 John F. Duffy, “Rethinking the Prospect Theory of Patents,” University of Chicago Law Review, Vol. 71, 2004, pp.
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B2 EUCHTEBOR R TR R B2 LA, TR R IR AL, (85205 bk
B “PERR” HOR MBI R R — 7T, SSHRIING. RS R AR Uy B
NKEA V4, A BRI SRS AR B 55— 710, 0118 5 5 R » T i
SR BRI BRI MBI BRI AR A N AU, (2R LRI BR G R
RARAM, FAERKARREN, R EE R,

PRI DA 729 1 A SRS LK, e H B i o AT 7 A A T
S ASERIRIOROR. S2hR b, B mRR I H R T, AT BRI
T LS S RO RURI . B A1 R0 0 5 A A B KRR A N, S
R S AP R, T U288 T B RIBGE R R 2 Al 5 . “Desh, PRt
R R BT R AR AT K, IR S A KNG AN . L6 (b A 2% 15 5L M
ST E AR R B, R R Rt T A2 5 7 e A [ R ) £ S
Py, PR, T SEMPRIEEA, T HRURI 20 2 o8 A (e R W £ B AR
BRI A9 W) 6035 T 155 LR B R R WO 15 B R 2 i
RS, SR, Rt R RN % B s IR

=\ AEFFEHNERFEARE @G

(—) AT LRI A

RN T A N T LR BT, I 7 T S T AR = /SR 4 1
HUEE . RIEE, SEHME, A AR LRI, WIATARE, BHIR i,
SR F H i AR AT R . QU HE” Sk, A i S S AR 3
AHART S, 58] T ARL 5 TR, SORMR “RUEIE” 15 “ BBk #57 A
BOR A BT R, 02 “BlishE” BRET “Hiottk”, i & 0 IE F A,

443-480 SR, BIEESIEA SR FEHELH], JURIN, S8R B A R MR B W EL TR 2IHE. it
WN, B ATERAR R B i A, o MR BRI HOAR R LB B (R HIR, TP N A Sk, A
LR 1 R 55 -
2 Michael Abramowicz, “the Danger of Underdeveloped Patent Prospects,” Cornell Law Review, Vol. 92, 2007, pp.
1065-1082.
433 Robert P. Merges & Richard R. Nelson, “on the Complex Economics of Patent Scope,” Columbia Law Review, Vol. 90,
1990, pp. 839-877.
#4 Peter Lee, supra note 31, pp. 80-81.
45 Mark A. Lemley, “Ex Ante versus Ex Post Justifications for Intellectual Property,” University of Chicago Law Review,
Vol. 71, 2004, pp.129-137.
B AMRE S WRE (LRE) 5522 55 33K, (RMERIAL) 556 %, (EELFEL) 5103 % K& (HALF
) 529 5 2 3K

103



P R BOE R R 22 AR S

B R TR L4 OB a2, (HR R S IA BRI 2 “Hip A sy ”, Bf
2 KRk, 37T LRI ARAAE L et SR D MR, i 2 & Az i
BEAS LA JE, PR = BUEVE R A RESRIG LA RY . WASSCIRIE H K758, At
VEERDT “SEHIE” AT

CSZFME” RS E ARy PSR, mEE . EE. RE%. YRE (L
ANED 5 22 2650 4 FE, MIRRIRIE TR R SC R “se R, a7 2 L LU
ANEAF: s ReREHIEECE N, MARON T SEETE. “ ARG EE 7 s, %
A I BN G RE ISR WS 2 B R M3 A 5 i B AR P AT SR D59, JF 2
TR CFIIE” TR PR PO Tk, AU R AR
VEBE AR B B A B AR S AN RETRAT L R Ry, o HLIR LS B SR R e
i e B SR R AN B AT S A B AR T I ) <RI AT A S PR AT 2R
= R MHE B R REE R 2T« SRS AERRRECR, AR R e SO B R
BEINFE SRR T BRI B T A S K A . AR, ShAb ) ST
R —AhEE PR BT RETE, I AN ZE R A B NAE SRS A BRI b 22 £ 77 M 13 i ot
R 5 A T RIROR R B AUl AR SR U S P n] DU R A n A
il 36 B I S B iR A DB AT PRI, RRSRE SO “se e Bk, 5
WEAAAE— M E, F e R 2R

5C FE s PR SR AR B 2B 1% “ Rt SE I BOREED " BORIE o 1 R rhons S
B BTN 102 Z55H0FAUE & 103 250X GUIEVE R IRALE , RORAESS 101 2550
SE A BRI R I 3 IS T R B R B, MR St gT RE
8%, Hg b, —BURAR R TR BUNE LRI A A RBUSCR, B AR
Fo #lscpirh, SEE 3 BARGRER RG] J L RIR bR R A i (SRR AR R ) & (Il
I S PEFR R R VIR RE) S5 SEIVE 26 Ao 55—, FUBIE A RS F PR AR . SEBr L,

BT (BRIMETRAL)) 55 57 5478 g e PERHSEH 7 “industrial application” FIZ6R 77 5. JHCA: “An invention shall
be considered as susceptible of industrial application if it can be made or used in any kind of industry, including agriculture.”
*F “industrial application” [{Isi (A, A IMSEHZA “ TARIE” W, AHFETRLHN Pl ", 2
WFVHIR, BIE[100], 58276 T; A%k, BIVE[100], 55 157 T [, FESESCH, “Falk”, “ATlk” K& “Tolk” 4
A LLRA “industrial”e SRTMT, EHHICEE S, “Plk” 5 “TAr” BAAE—E XK. —BE@E, Pk 5 AT
7 BCHRI]” R SGE, T MiZRES Ak “RL” P TN RS . B 57 ZEBATOESR
F, “industrial” SREIERNIEN, FIROZRBN “Fl” 7 R,
8 Grorgk, BE[100], # 157-158 T,
B FHR, HE[100],, 5277 W
MO HABTERMR, BLALR) CH R HEA S A R T Al R 2 s R A A
MRS, ATE[119], 5B 61 L.
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RAE 19 28y, FIBIEF R SL 1 AR M SEVEZOR: “URIEEEIE, KUAN
Pt A IMEEHERE . ARBUREGHESTEEE FH. B, “GH —wEA Ry
L HERAEEAAT N PR BE SRy UL M. 1966 4, 3

N

B o A e “ AT ANR 2 AR RHRIAL TR SRR, TRIEAR S
S AT, RS SR ERIRY B B & (chemical intermediates) & il & A {7
FECHHZRNAEY . B, RS d AR T — 2 2 ) R 4 R 2
AT ARG LRIRY . B mmiEbe, WESA B AR ST M S, HBA 51 sE A
bk, FR MR E T S VA TR S AR L B2 . 1980 47, VEBRAE “Je /KR
VREE) " REBH L TSR M HZEI R T B BT LR R, e R AR
FELRHRIE TR VR EY, JE2% 7RO SRR YT B 0 517 AR A A8
AT ARSI R, RRSELE AR AME I SE R (SR80 %) DA ek py Gl
i (FiE) RERIEHS M. TRERERZASUN, BRRIRNITNET—
FCRLIGAT R, AW RS Y. B, LR HAE T N ATF & S8 AR T 6 4
BT LR £ LR, XS LR EYREREIAN, R IE B 25 R AT B
SRR RER s LR IVRIT F&, (R AT DUESE LS M . IR RoR, IR 545 & SE H
Ve S A BRI A SR AR R T FR St , V5 SR IR 2 A WU 5% 1k S s F i 2 IRV
FEAHDGHE B DAIE RS . Bl S, I El VAR Bt R T AL AIM R, AN IR S i
PRI 1) AT 0 R 7 P B30 0 T AR W 52 P 2% o B8 2 R 5 R 3 R 5K K )
B R, M m R W NIE B SE TP RORR R BT AR . B0, 7E “Brooktree” ZEH1, Bk
HO LT KR AR T SE YRR IE, DO R R B 58 A R SEILEE /N 45 R, A
AFFASE RS, 0T HL, S R BN FKERA T SR, B,
“Juicy Whip” Z&H1, JE 85X —F A SR BE VR G UOR B 2 R A BRI BRI
EARGH AV IZILES, 3B FEGEAR AR AR, TR & A AR BRI To R Gt v B,
MG SCRE TS BARIER 5K, NE S BRIBhZ St e, RRER T &R, EBTA
SE BRI Z S R E T, BT H B2 8 I S 5 A A 7 I s A, v

#2 Lowell v. Lewis, 15 F. Cas. 1018, 1019 (C.C.D. Mass. 1817) (No. 8,568).

*3 Brenner v. Manson.383 U.S. 519 (1966).

444 626 F.2d 853 (C.C.P.A. 1980).

35 Timothy R. Howe, “Patentability of Pioneering Pharmaceuticals: What's the Use?” San Diego Law Review, Vol. 32, 1995,
pp. 819-826.

46 Brooktree Corp. v. Advanced Micro Devices, Inc., 977 F.2d 1555 (Fed. Cir. 1992).
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B AR BT E TR« E BB R MLAE B ks 00 SERr s i e 1ThRe, (HE YN R
PRI FREPE I AN BEAE B SE R 26, DR DR R A A B B AT B i 2 AR 1 AN B A B AN H I
SRTT, FE BURRRFP A, VEBEHERE TR R, DA E 2 A B R R R T 1 R A
ReR T EH), HAEFNEEE 101 20 3%A BB 25 K B BE R O A A 1 Re 773k 7T LA E
2 SEHI M. AVERE X PR R AT A, “EAEST M KAHEEE AR E BE .
S, LRI RS R IS YR AR dE . AT AN, S BT A i s A
A, EELRIFEIRRT 1995 FEmAG 1 (8 &S MR ) (Utility Guidelines, f#% €&
BEHEF)), JETF 2001 FHEAT T 1B 2001 4E (HATER) 5 2000 FEAEITHRA (I SL
FEFa R R I#1KL) (Revised Interim Utility Guidelines Training Materials, faifR (E5i)Il#E
B *hFIEH . ks CHETER) Mg, MR NIRRT, ToEE R SR
SR, AHORA BN 01, BT B (R RE A ST D S50 H R BRI SE T s B
SCRVELAURFEE I SRR A S T R SRR S A M A
B Y AR A SE RN SR . AR MEBERr B R BIBOH T HL, R TRBCRI R B R e R A
—ANREE I HL TR S M o TG ORI AR 1 A WA A DG AU S e AR SR
i S HAACSRAT B AT I EE VAl . B (SRR Ab, AT HE— DX LR A R
PP L RIS A YER B AATR S, BRIBEARR T 1999 4EMUAT T (IR . Sk (8
WIBERLY MRLE . X TF128 T 2A S 5 R R, REEH P — A St MR E A
Ry SR B EARAE, WAS Tl 0 R A58 AT Ao S P PRI 7= iR ok, R
WEEBER T —ANMeE . S H A E M sE Y, WA TIRE. thsh, FIITERD) i
BT “RpET CSERT KOCPIET S L “RREMSERNE” 2tR, IHATROR kK
A 8 1 Sz P VA R 1Y) T AN TR 2R R B ) — MR o “ SIS IR & 4R I St
FEeb A, n SR s F A o R kBRI T A e A St ST IR B A B AR, X
Pl FH A & T SEAE RIS R S P . “ B PRSI MR 2 4E, Tk IS et T A0
FATIEA B ARN RS, BENS IR 4 30EH8 S I DAESE . 0 SR s F o 325k (132
PR A B SR A7/ T SO, S A B aE . RA /AR et St &
AT SE PSR, AR T L,

BRSNS PR SRS, FEARITE (BRINERIA L)) 55 57 U A

447 “Utility Examination Guidelines,” Federal Register, Vol. 66, 2001, pp. 1092-1093.
48 U.S. Patent & Trademark Office, “Revised Interim Utility Guidelines Training Materials 3,” 1999, available at
http://www.uspto.gov/web/menu/utility.pdf.
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() “SERIE” AR E AR TEZ, RERAE & s, mt T LA E MR %
TR BARGREUTIVZES X 5, “P0k” MEEIEE 58, FRabrer s
B B XA S A RIS E RSN, REDR RS S, W
AU S B R Al L= A0 *E R, X e R 7= Ml AT i B G SR R 48 76 7= Ml A5k o)
EREA, RGPS A, PO, P AR T BRI RS
PE” fdh, BORTTEBWMREARIES, I EREARTT R EA WLttt Al EEME R
SEREPE . PUEORSE MR Tl R R, T S R T AT A S %A
Wso B, (ERIMERINLY) 55 52 265 2. 3 FHE, HARE NI BERAGELE L
A P G BT, TR UONSR Z BORYE, A BHEERAE LR frI b 2 51

() AL RS A0 v S AR i PR AR Tt

BN T RAE FIBURAT IR S 1, (ER T KA T RE S R A dm AR R, LA
St TR R AN TR G 2 XA S S AR A R S R . A RRRIR AR
DTN AEYESE, ZORERBAT AR AT S kg flian, #—Pul, KPEHHA
I A ORI TR 55 53R PR, BEE KL R G, LRIV
FRAESIN H g2, UL EEERANH R RS, LaERAIT5¥ARILEN
PHERTE AL 2 2 LM A 120, BIEAARAIFREE . B, H AR
FAE T

£ CRALIRZ) AT AT, 2~ ek B B 0 ROk W i 2 AR U A0 1)
S ARBEN AT SIS IR, B FRE LRI RE T G iR ek A 13X — Sk, O™ EL A,
AR AR FEARIE ML Gt 2 2 TR, DT, KPR I A S 2 [ 2
BATWE SRR T, (HRAE RS KA L RIRU JE FAL R SN, IR ANBE A it i A
BRI, B0 T VT SRR AR . WA IR, HRE TR T SO AU R A, A
JE T IR BARVEE . T EA ARG LA HiF H LT E AR A TF . ik, f£8

MO AE . (FRANRPRGEY, JbET: EARAE 2010 EAR, 55 351 .
B0 SEKE, BIE[289], & 46 T
BUE By, %47 7.
2 EPRB WK - MR (RFEHAEF. SABXE), BlAE, b5 L5 R 2008 iR, 5130
i
43 Mago A. Bagley, supra note 16, p. 217.
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JE EARAR M T R W PRI R I GO . T, KSR U AT 0 B A 1) PR 7 OR
SR, BIEEATFAR, ot R K AR B S a5 R, DOl e ® &
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PSR TT RT3, Gl — M SR LR SIG A BRI B SRTT, 2R
PELRIVE Rl & [F] P Or B L EBCRII S 51k 7 B E A b PR VR n] A2 AT AT kT
T YFR BN ? SR, FIWT T T AR IRRIAL, SCH B R AR ROR R I R
REEERE T A SRR K YE RF VRN REE, BRI N e B F
B ATEAGE R . SR, BURMIVFRT I E X > BARTE . BAAE 1891 48, SG[ iR miklife
“Waterman” ZEHI0, LRBNIMFR] LR, LRBAERA N, 5
PALFIRN A AR YRR, MV Al AN BE S ARSRAC VR, BRARAT 10 27 1 L AL
NBENRBEE . BVF ] NS AR FHZBUT N # L J0 LA LRI BT AT NI 44 SCidkAT
HVF AT DM LA 5 4 o 201926 4, SRmVARAE “ AL Bk HLE A W VR SE E B4k
wE” il SRR, FFRISE T “prudential standing requirement”, RIFEfb A vF
MBS LR A AFERVE YR, SRS BRL . EBA Y, TRTE NEVF
N3N, AT LA IE R AR BN R — & R T A AAS R R AR

45 Mark A. Lemley, supra note 17, pp. 616-617.

OO Bt BRI RNRPE B VAT NI VRIAIBAL”, CREXZHF) 2005 4E55 4 11, 45 230 L.

YT WA, WE[286], 5 610 T, HAHR L HERMFRIOW AL, S RIHIEFELZ, AE[115], 5 334 5.
O8RS TR RN RIEBE AL AR PR VR AT N FOVRRURE T, (AR JTVESE) 2011 455 6 391, 5B 34 T,
W0 T RE IR BIAh T R R AR A SOE AR, TS WA L U A

% Waterman v. Mackenziel38 U.S. 252 (1891).# 5| & Jacob H. Rooksby, “Innovation and Litigation: Tensions between
Universities and Patents and How to Fix them,” Yale Journal of Law & Technology, Vol. 15, 2013, pp. 312-320.
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5% LI HR A [ 32 e A 3 e = iR e BRRG A, £ — AR B S84 P AR 32 I “ prudential standing
requirement” ZFEAT 73T, PO EFIWTHIF AT R S A BAIREL 75 B R PR
WAL TR PITA SRR . Blan, £ “Vaupel” Z, B SRR, R L
REERMPAFITN, ELFBNRS SIRFARKEL T, ERRMRE RS . #I#RbHA
N, JRE R RIRISZAEN, AR AT, PR AR YR . B A B s 4k 5
Bk BE “ Waterman” SHE T HUVEGEREGREIR, LR, € GRS LIS
FEVFR], L2 XU (75 B o B T BRI T o iRBEN T, PIRS E BUR B
i (MIFE R, AN BERCH L LE PSRRI SOAS B (K A4 K, T A I 122 4 T L 2 R (i 2
T1o BANEUL, RZNFAE P ATHL, (EIF A E UL IR, T2 NZ A B
FIRCRIA T - A2 BT 5 L AN Z 18 ) & FPE BN, LB R or e 1 141
BOR): Xt T sublicensing BT IR RAL; 538 FsAN T 3R R LA RITIIBUR]; =
JE T BB AR BRES AL A b A I, USE Il AR 0t SRR (K AR AR Bl 2R A 1) 452
FWifze, ZH E WD EH. @ IrX SR EACR, BORE REEGA N, A
AR — A~ O B BUR Jis 1 S B AR DR Ay e A T VR RT o VABE A, URBLRIH RS R R
TWOREE . ARgrh, NS R B RIBNEAT T8 S, EEA AR IR AR, 27

“ AsymmetRx " &7 3¢ A [R5 e 28 4 M — 413 K22 B AN IE M “ prudential
standing requirement” FJZMF. *CEEBITIK AR I, ERAEHRESSMER
N, S PERF AT AsymmetRx TCRCR AT SRR AL RS, BB R R iR P A
f£F, WBHRAES AsymmetRx FILAVFRI & T, RE 170 A LR AT AR L
FF A0 45 B AR, R A I W K2 A AR 5 & i SRR R AR v o M AR
TR B L EBURI 0 B AE U0 A 3R 28 5 22 ARBIE FE DAL 2 T8 R 23 0 5%, (B B
M T RS HERRBOF RGN . AT, AsymmetRx 2 F] &I A
BRI AT AT o VR AT L AIEOR 32 F Biocare Medical, LLC (R ILi%
XFHSEER T EMERIRR. MRS AsymmetRx 2 =] (AR DL AT & R R 205E: X
FREAE X AR AL T RUZAUF, AsymmetRx 2 F] 20 787575 RSl K27 1 2 DL DA%

1 Tndependent Wireless Telephone Company v. Radio Corporation of America, 269 U.S. 459 (1926).
392 yaupel Textilmaschinen v. Meccanica Euro Italia, 944 F.2d 870, 873-75 (Fed. Cir. 1991).
303 AsymmetRx, Inc. v. Biocare Medical, L.L.C., 582 F.3d 1314 (Fed. Cir. 2009).
504 1 -
Ibid.
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Xt R TR, HS O K2 IR INAAET AsymmetRx 2 ] $i 1)L B
VR BB, Sk R BT IR IRA TR e K5 2 R IE S 5 YRR, AsymmetRx
NEHERRAGE R B R EREL T, WASEB 5P RSB R
AsymmetRx A FIEFEAXRBUT JyIRE IR, MAm RO L E O 4 SCR AR
YRR IR IRIEBENA, XA E S RA b AsymmetRx 2y 7] £5 L FIBLAIE i K
FARZHYFARITEOL T 2 AR R B)FA ? AR A 7t & R B AR 20,
AsymmetRx 2> 7] & BATXFBURI T, DR I B K 22 I 80 K BITAT (10 5 o PEBUR 4= s e
k45 AsymmetRx Ao I, EBEIN Y AsymmetRx 2 5] A AUR SRR E AR BRI,
R 5 MAREIFE S 5FR.

(D R R 5 PR VR AT 515 Y PR 35

UAHTHTIR, 35T R AR WA T30 A W e R AL, R B
JRAR I — BB 2 AT 1 B I, Se VR R A B LA TR R B Al e B RRROR B £ 23 i
fea, FERUI R AT K B RIS R (RN, L RERS SEIL S R AR 2 E . B, Kesxt
A VF AT 9 A O 28 PRI B BT R ik b, 5 0T 2 10T
PR o 2RI T L PR ER B, BPFL R PR R] {3 2% AT AR AR T A
M — T BAb TS ks (FEMIESR) WSIEWIR, BRIV 98 I v 2, EIX
BRI A 0 5 20, 1AVRF S8 19 A AR 2 1 A 25 3 X 9B 2 AT 1Y) — R i
e MWEIBUMEERYE,  CFHIESR) miXht “Bilk” BB BRI, RAELN
ZEREAR “SUB” A ST . WEBLR A D, B R PLGed SL AU A

VPR SRR IO . AR, CFFFRSE) XM U “Bil” R FR2 5 HIERBIR T
ENBUNAH 38 SO BB KB ? B AL RIVE Al il 74 7 — A B A it 24X
e

Blhn, 1984 5, Wi K2 ARl SR DR TREIE 1 — 5 "B e R R Bl o 1%
W FEIH A2 B FAEFR AR o HCHRIG i K2 S AR A F A BB O, W K 200t e B AR
FHLRBL AT ZR AR DU S PEVF AT 807 AR B S A R AT 2 rs fl O
T B T LA, bR B L O 12 ST 7E [ F E S 7 R, ELG ol B % A 4
W 1 982 BRI ZESRERE, ARAERT 1225 L MR S AREOR o AR A SO R, AL
F] TCEENS R SR R B A 2B WL S . [Tk, AR SO m R O —U0R iR B
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SEIU, Xt R 8 SRR R AR 7 R W T A PRI AR SCRCR], A 2 42 45 A A ] o 2%

MFRA T BIHAT SR T AR T B AR — SRR S0 IR 7 X AT N R
T “AeRIEF)7, WOE BB RIS JohiE B SRR R U R KA
ST ALV M. il iR BREAL F R AR W B L TTRHE T ARG RIS X 5.,
HEEEZF2%FE (National Academy of Sciences, fHFK NAS) s I ) #2547 1 Affist
SIERB T MM . EEEFK AEM TP (National Institutes of Health, ##% NIH)
FAERAS S T HHMARNRA . S IEREERA, HIBA A5 E R BN R
RAZE T IRRE& LGS, RVFFEARFIREF AR B % S F s B, A
ERALFS AT MTA,  FEA SV AT T4 e B Lk 25 HARHLA R 2 5, A e v fih
AIFEARMY GE B Wt 7000 H hAs P g B e AL SR — TR B 1 R LR LU o 1
VFA] 7 LR E VAT Re 51 K — R 1Bk, 5 — iR B Bl CRMRE KR
WL FILKE 3 0 R A B A, T RAET RS, TR S EUR AMIER]. °NIH #oR: “fE
AR A, M VR R T RAE SRR DL T IR R BE S BRI R 38
DNFERIE BRI 7T TR, Bl Ve e] o 3R] e BEAS R R A ORI . LAk B A3k
A etk

REEL I 5 VT 5w, T et Ja S 78 SR 0 8 i 3, 1 e ik
S A ) 24 7 A 2 R A BRI R S R 8 o« IR 2 KA A LU AT B 1 24
F, AH R HR X L 24 G LR S VR AT FAE A, e E R A SRR, i, 1990 R
BRI TIRYT HIV i 55 1 7 At R 18 24 5 R, FRe O 5 VR T 45 | I SRt 5% 5 A W)
.\ I e M bt HIV R ISR 2 i, BHE MR EB T 1600 326, K%
HUR R B 5K % 7% R X 8 ANARATE S48 . szbr b, BRERUAE T3 AR S

%5 Fiona Murray, “The Oncomouse that Roared: Resistance and Accommodation to Patenting in Academic Science”,
Houston Law Review, 2006.%% 5| H Rebecca S. Eisenberg, Noncompliance, supra note 427, pp.1074-1075.

3% Rebecca S. Eisenberg, supra note 427, p.1095.

307 “principles and Guidelines for Recipients of NIH Research Grants and Contract on Obtaining and Disseminating
Biomedical Research Resources: Final Notice,” Fedral Register, Vol. 64, December 23, 1999, pp.72090-72096. available at:
http://grants.nih.gov/grants/intell-property 64FR72090.pdf. 1 J5 7 7 B[] 2015 422 A 2 H.

3% Amy Kapczynski et al., “Addressing Global Health Inequities: An Open Licensing Approach for University Innovations,”
Berkeley Technology Law Journal, Vol 20, 2005, pp.1031-1035.
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FEEAE (3L 4K Medecins Sans Frontieres, f&j#% MSF) AHTERGIE 72 /0 K Al fth R € 2
e O ANEIRE 24 3 R R SR H DAAEAE 40 SETCIIMM AR SR ZG W, (H2 MSF ik
%, BUNERE R AAAE R AR F AR e A L RIRL . FEER & Rk b A B N, B
[ SRR AR R A R R 2R R, FRHFAA 5 B I 26 0t 5 A R TR A . RAAEHRE
K BARIARI R 12T, B 058 6 2 =) B AT FORE AN T AR it =] At 5% 58 B R,
I F LARHAE 55 20 MMM A ZE s B ARG (K AE NS 8512 2 . 'O TR R 24 1 IX Ik
SAIEE), AR B ST (Universities Allied for Essential Medicines, fAjFx
UAEM), 857 H TE T F AR OR 7E ¥R 0 4R S VR RT3 24 it ) 25 18 4 R A AN
S,

MBS B XA FPF A I RGOR R, ROAZ U A F T K S Va8 FH A
Mo —J70, REPET S VAT B PAS T BRI B 2t 5 — 71, Al
DRp 3 M T O U R AR TR TTI IAERE SE IR A . AR e, BRE T
P R St VT #41) BE R e A FEPAT VR RTON BFRT AR S E AR S R, M E LR
VP NI, S —Fh DL BRI AT 36 o0 1) B R SE R VR AT I, e ol N Skl 563
FIE ARG AF . 2P50br b, fERELERSHVF T IESE N, HIES2 3R 385 3 s H 2
“HAMARGHE” , AFEHATESE . SEAHE & KA AN AR H T KR
JlR AR T R ROR BN F LR, R TX s B LR, I R 4
T 5 SRt 2 (R AR K o W AR X 8 e B R G VR 45 A A, AR T HR
ek, RA A B T8 5 0 F AL A H Bl DI 4R 2R 58 3% KB R, RSO T 4E9 5T
et L S MHNZ AW G 2T A .

0 CRESEA” F 19714 12 A 20 HREOSLF B, R AHEGE GRS AN QSRS . RREET. B
PR B E B S EE AR, R KAIMSL NGB BETT BRI To M SRR BT NA SRR, BUA K&
SRHG RPN S, X RR . AN SR JGE R 52 5 SR, 2 — AR A .

319 Amy Kapezynski et al., supra note 508, p.1036.

1 Lisa Larrimore Ouellette, “How Many Patents does it take to make a Drug? Follow-on Pharmaceutical Patents and
University Licensing,” Michigan Telecommunications and Technology Law Review, Vol 17, 2010, p.299.
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FAFBAT IR, RIIEA 139 NSRRIV of AL RS R BRI, 5
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1 H# 2010 4 12 A 31 HEIRZHIGE L FHZAUFA ZAFIHATIIGT, K 33 BT K3t
PRI T 5T AR L RIEBEE, BIGHR #O— M NI R RS 5 v ) LR R
[, i Hh 36 e 2 5 B RIUR A RO 34 5 A7 1E I B, 02 fif 2K 2 L 54K HE Westlaw
J% LexisNexis PN, % 1980 4E28 2009 4F 1) 28 /b — 77 24 3 A\ hy im0 ) G
AT TRIMER R, U 568 MFHICHIRIE R M. Sidilt—ifik, WRARFEMIHNME
3171 o SHEAHTEIER KL, @S 5 ERFA SR EIHaR IR IR LT
EFAFKRHE (B, R A KPS 5 LRURAR L EIZEE & TR (B2 .
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313 Christopher M. Holman, “Learning from Litigation: What can Lawsuits Teach Us about the Role of Human Gene Patents
in Research and Innovation?”” Kansas Journal of Law & Public Policy, Vol. 18, 2009, pp. 215-260.

>4 Jacob H. Rooksby, supra note 33, pp. 622-623.

315 Maria Teresita Barker, “Patent litigation involving colleges and universities:

an analysis of cases from 1980-2009,” 2011, available at lowa Research Online: http://ir.uiowa.edu/etd/1201.
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Figure 2: Comparison of Rates of Litigation Participation
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2013 4, AT HARIE— 55T 1973 4R 5 2012 3% 40 AR [) K2 g i & R F
IR KK F S 5 BRI AT 00T, BAIRIR 2 DUR &5 By E SR AT I L FIR AL
ZAHIE 245 1F, I3 HEE K HAEN RS 255 FIVFA I L pliEE 60% (i FED., '
AL, A& AT B AL LA G 8 A 10 7 SO — B8R 5 i J2 AT U BN GO0 A5 T R vA B
FERAT I, FINT RN RS S5 ERIRBOFRIRE RS RS ECEM R . NS 5H
B A bR U, 2B R 1 T 1E 3 R VA BUSFOR VA 8 v e A2 75 R 1% LA
B RLZ A2 5ERIRAGFA . Lo, ZHCZVIFHFRIR, WTE R AU B2 AT 2
SEFFAKERESIN.

316 Jacob H. Rooksby, supra note 500, pp. 312-340.
317 1bid, pp. 341-353.
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A GRS Eolas 5.206 143570, HERZRTTLL 3040 3 36 TCHINRE 1 Al fidt . InFl4e Je
TR 2 A 2 T AR K L B s 2. X dn, 78 “R PSR KR LA T R
dr, KRNI R FEIRIG T 1535 LR TR EEERFEINE S . EART, RAHEME
W K 2L R S L R A R RS A A R T H I RIRL, BHR555N
6,201,839 A1 6,438,180, WL HW KBIFH IS BOR, 30 E0 &2 B C T B& 1
FRHRII, ARFE %4 R RENE M KR AP (e A5 R B 28 R A MRS wf v . AR 4t
SEE N A AR A PV B PEAR R AR B AT A T4 B0, (EUR R P9 AR R R 2N N BT A

318 Ppeter Lee, supra note 31, pp. 43-45.
319 Eolas Techs. Inc. v. Microsoft Corp., 399 F.3d 1325 (Fed. Cir. 2005).
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320 Carnegie Mellon University v. Marvell Technology Group, Ltd., et al., 890 F. Supp. 2d 602 (W.D. Pa. 2012); Carnegie
Mellon University v. Marvell Technology Group, Ltd., et al., 986 F. Supp. 2d 574 (W.D. Pa. 2013).
321 Margo A. Bagley, supra note 16, pp.217-219.
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322 John Ribeiro, “Eolas Loses in Web Patents Claim Against Google and Others,” 2012.%45| [ Jacob H. Rooksby,

“Innovation and Litigation: Tensions Between Universities and Patents and How To Fix Them,” Yale Journal of Law &
Technology, Vol. 15,2013, p.334.
32 Pierre Bourdieu, The Field of Cultural Production: Essays on Art and Literature, Columbia University Press : Cambridge,
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32> Mark A. Lemley, supra note 17, pp. 611-618.
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AL 230 5 KA BREH YR8 U RE BRI .

— AEEERERENLEMY

P R, R B AR BRK IR, GEHISHESRE) 2010 4EES 3 W1, 55 107 T. 2011 EECE S
(RS RN e BATINEY, HA s 3 il “HERERMESHEMKRE A F % S EMBET ARSI A
BOFEAHEI o 1R N 24 DA B R A, o) P B ) P AT I ST . it A A B Bl JF RS A 17
ML, CRYBREGRFNIAE— R TEE ., BRI R EEERNEERE”, ChEESHIIRT) 2014
SR LI, 5 34 L

99 i, “PUCKFERESRFEE”, (hEESHE) 2007 5 10, F 14 W,
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NN, T IR A A SRR AT AAEAS R o A7 e B, FATT A ZBR
ZIAR AR IE A 2 VO A 2 B T R RO AR L AR TR R — R IE
I TEIRIR R, B TEE L2 T XA AT A, H BRI S 2 32 23 .
s, FE A EEI AR T A RS, /5 2R L U R AR A M ST AE, et
RN EESHE,”

X PR AR IR U, — 285 SN “HER T BESREAT O e R, < BGR
(soft law), &5 AR EEAK SR [ S 5t ) 7 PR SC IRV (hard law) [R50 BV,
AR BN B B LIS AT e A SEBRRCR AT RN 7. PR A LR
FE: 55—, HE L, —BAREZRIERRSLENLDS, T2 E 5 w0 E 5 i 3
P, Gt SEZE L, BRI AL R B e A A L A R R SR E R A k. OV
EXC b, AR E SRy, FEARGEILF R P50 1 B e o OO R SEERT,
KT RHARECR. M S8 T RiEmmam. °°

KT LA R BRI & BRSO VA LR A A ), (HXS 22 AR S
FIA R AT EACH SR . IhBE i, K B RERE AL S AL e S AR 5 2 A
SURSRE LN “HAE”, RFRRIBIAR S H EEE NI TR R

000 MRBRAE “RTHIZEARIT MG HAG: FEME AT SoRmItEARIT” dhdg . IERHIRE RS, H5E eHe R A i)
BAHEIEN, FTEMBRBHATRNZIE —HEZHE RN —R AR S, JeiRXm R, B2 R
BB EAE L, A Fs BT B tH SR RT3 R 76 -

SOV [ L R B e 25 BT (QUF 2R IR . I 3 SORUHT IR 32 300, MR, ARfhaT %, dbat. dEFSRE
HARAE 1999 /R, 51 7.

692 Richard H. Pildes, “Law, Economics, & Norms: the Destruction of Social Capital through Law,” University of
Pennsylvania Law Review, Vol. 144, 1996, p. 2076.

693 Francis Snyder, Soft Law and Institutional Practice in the European Community, Kluwer Academic Publishers, 1994,

pl98. 565 AP B A . Ryl B BEMIAREL”, (VRS 2006 455 1 HE, B2 .
00 ZHA ., “HIERINGE SHIEZIR Y, ChEESE) 2006 455 2 1, 45 28 1.
605 @) _byE, 529 .
606 DUAKIEFE T RN, CREFE TR AU N B ) CRIEFL T AR P AR B B ) KR T
KR T RSB AREERE I SRR Y (R TR TR R R P AL B AT R ) (R TR AR S
RS GRAT) ) DLRIEEEIT I CORIER TR B IMED . CORIEIE TR 25 FR UURH 05 b 14 43 F A 2
IREY B R T RFER AR E ML) SWE T HRikia B,
07 BRI “WHGEMB T MBS KE B, (EXUETEA IR 2013 45 11, 55 8-9 7.
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TS ZEARIE R GO S WM BN R R Z TR 5% B, Arti Kaur Rai 3%,
SKIURHART UGB AR GG . 35 SRR, 5 ZAR SR U5 R B (1 X 1
o T B ZIRA BE B ALK S ) e VR U s VA R 0B, T 7 R TR B S
SEEFE WA BRI R AT, AT LS FNARE T B e B kb . O SRR
A RMR MR BB AR Y, BESE R RO R AR RAR s, @ ZEA N S R
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= REEWENM

“OREAALE AR NI R 22T — R R A SU R AH B AL 22 TR R — R, 2 AT
KPR MME R GBRMGESE, RAAREI R AL R B HIM5E.”
VIR T SR MR B IRA AL, DAL R G R e A B . S
K, Kepm e g AL fr B AR =N R #UEE AN BEET T IRt 4 .
e I B SV EEE R AR 7E S 3R, RIS B B iR R R B VE BB R R i, $00 T
filp Rt o BRI, SR ARG SR 20144 10 H 2 F Mzt kA i) GEHE R
B B, HEIFHE, “EERFRSFAE S T T, UNF B IRNIRAAESS,
JBATH R HA BHEAT T, A2 ss . SCERGIHIATT, MSFEFMAR, HEsh K
SCHHEG 7 R RO A AT ST, R BB N B% ) R A G
WHFCS A FEARSS AL A 9% 22 8 2 H bR B S BFT I 2t 8 AR LA R o A 3R
FITT AT AR, HRA R N e R R R R RIS BN o P B, A

598 Arti Kaur Rai, “Regulating Scientific Research: Intellectual Property Rights and the Norms of Science,’Northwestern
University Law Review, Vol. 94, 1999, p. 77.

59 Fiona Murray & Scott Stern, “Learning to Live with Patents: Assessing the Dynamic Adaptation to the
Law by the Scientific Community,” Danish Rearch Unit for Industrial Dynamics Working Paper No. 08-23,
2008, available at: http://www3.druid.dk/wp/20080023.pdf.

OO REAR ML, AOVE[22], 3 68 L.

O HZ R, (bR ERE) 53 ZHE, FRUANAREFE L, DINAERNRA, @i, R, ol
L PRAFAERR RN, R MBSO, HEshh e RREED, ek ARSI, (PR ANRORSAFRE) 5 4 5600E,
FRUNAREIR BT H2 s SCERBIBNEARRIRE:; (EMRREER) 5 8 K ME, HMRFEUNS
FIRRANRBIH OIRAAL 55, TR Bt TR 2 IR 550530 .

612" Anthony J. Luppino, “Fixing a Hole: Eliminating Ownership Uncertainties to Facilitate University-Generated
Innovation,” UMKC Law Review, Vol.78, 2009, pp.371-374.
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W BT T QNGB IR IS S UL 55—, RSB A s =, AR
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613

= REEMBRHNAE
(=) EFRIBHGE

HARE R SOV R HAR LA, (HRSR R I TR A 24 B e KR
N ANARERVERAILARS N, AL FTE A N R B — AR R, RETT X AR L33t A
WA SIS B BE R 5 A an ph o DRI FU R AT T A FR A, [ I NS S A A% 4
RFIRIL AL G, fln, DR « HESRIBER NN “mRRHART T ER AT
QA T iEAT, RMEAE S AT AR EAREA T, LGRIREEIL AR 2 AR S [F A o
PSR R AEFE BB RN 7)o M H, TARBTRARZ Esmn 1 — Rl ERCR,  iiaX A
AT ABE AN AT GIEBENANTE 3T . MOXAE X EU, ARl rERESR = 1 )5 22008 %
A%, WG T AT 2GR A 2R A A o T T IR T DR 3 B A B A, il
FEBE, AR R, ” ORI, SR OE R TR IR R LR,
NS5 IR« LRBUE” 5 “IFREEHRI TSR i 305 Be et SR i) A4 3% 5
e

BEAk, BIAE TG T LA, BN Rt L MBOR N2 A Bl & AR R A2
AW, 1A RLZA 5 8 R BB AT N E AL S B AR R IR . i, Hrie
FERAALE 1974 S S A1 & A G TR BOM ZER AR (45 i 3 B4 DNA SR 1078 AR AT
VB ZIER T e R, LA G S0 N TR L AR 73 I8 B 5% 40 AN E A%
M EH DNA AR MERA 0 R g, gk, B KR ™ EAE e, 9
TR LM H SRAIEA PRI RY IR 2, HRREZET 1997412 42 H,

813 JE32 2N “1. To optimize the environment and incentives for research and for the creation of new knowledge at the
University; 2.To ensure that the educational mission of the University is not compromised; 3.To bring technology into
practical use for the public benefit as quickly and effectively as possible; and 4.To protect the interest of the people of Illinois
through a due recovery by the University of its investment in research.”

614 Rochelle Cooper Dreyfuss, supra note 30, p.1437.
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et 5 GUR%) e BB RE a5 K NRR 2, AR T RIERPIA
TERAR AT AR P R SCBVEIEA, SRR KT, 1

2. BRVF AT SN Y 58 ¥

KFAVEN— D RAFIRF N, SARERZEFPERE AR, A (LR R
JR 5B IR AT A R A 50T . Bk, RERARFEBIEE N LR Rt 2
NFARF A CAT, MR R KRR B S BIFRAVFR] BRI o LSRR BRI 5
“REHARFER I A T SR LI R AR AR L2 HANE N B Ax, AU R

615

Maryann P. Feldman, Alessandra Colaianni & Connie Kang Liu, “Lessons from the Commercialization
of the Cohen-Boyer Patents: the Stanford University Licensing Program”, in Intellectual Property
Management in Health and Agricultural Innovation: a Handbook of Best Practices, Oxford: MIHR
Publisher, 2007, available at: http://www.iphandbook.org/handbook/ch17/p22/.

1 filtn, AErRHE RN C BRI WUERIR RS T RILL 1000 J3 10BN R T ISR 246 K %
A, KRS 700 Fidias .
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R SR b Bl & S mf NS I AS R o A B AR R V) 7 S EAFE e 257, (=
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(1) BFXSARFARSERL R E AR A7 AT 7 3

FR RS P, R SRA G PRV AT 5 2N BLRES (e 2t B AT A A FH 1
T TR . AN, BRTEOR TR BN KR 18] S BRI, T ol 5 1
VPR] A A O 08 R L BEAE . B, X TR ER, TR AN A W Y]
f75 30, AR AT PAARASRL m I BORON - RN SR A B AR At A A T A% 1%
BRKI AR 2R a3 2RI, SRR I S NAZRES B R BN Ak 5 PEVF AT 5 300
JRBRT T RIPR RIS TE S 3P Bk A BRI TR R . K52 e R L R
TAMEIE T 9 LA BRI, HNZEO T R T AR SRR K e 2 i EE AL
AR EERRIE &R, 5T PRV RREBOARE I . a0 R HR 32 -UF A
FLAl 5 AR RIS P, 35 A b A2 T AR 3 5 PEVF R] ) R AR DT . JE

617 Mark Lemley, supra note 17, pp. 611-625.

818 «In the Public Interest: Nine Points to Consider in Licensing University Technology,” 2007, available at
http://www.autm.net/Nine_ Points_to_Consider.htm.

o Tbid. filln, WU, ALK BB REP R Z R MBI PHRIE K% AUTM. Bl
FMREREES 2 MK BRSNS R ORI R F5SE, HARI N K& AL ]
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Flai (a2 [ R, AR TR OR RS 3R 15 T 12 I SE bR o Bbah, 24 b M
RO I N, BESRAEVE A AAE T R R IR i FEH 2, AR
IEHARESA R B HES B AR CIHT . TERIAR I SV rT & [F b, SAZ B 5 e BTk
(¥ L5 FEAEVF AT (AT e S AL, DM B VT rT A FH BRI A RO R 52 676 &
AR, WOLB MM A IR BRI A Skctabr, AL b As R B o A8 A it
SRENITF IR LS5 HITET . BRIES [ B4 58 BT R i) L5540, i — M IR B Tk
AT, R BRI VARV AT A S =07 MR T VAT, DR T I ey
AR BB AFAR T K CRIEIEFRAD Bl TR AL FIE F Ao 1 Vi m] 4 FH 47
ARIFATEDAL .

SRT, W TATRERZFR T MEA, W& Tz A R R 8o 5T TR, R
FHSERZ 1 AR S v R 7 A vF S AT AN RV T A, A R T oK A S X
S AR BT oK 1A A 2 R 25 I RE RS AR E R AR T i IR R 2, [RIIN LR SRR S b Al m]
AT R o S BT A . 20 b, Br R K 22 BT “ BT HE /R 7 % ] (Cohen-Boyer)
VPR A I % “RHEIHR/R 7 LR 2 i AR 5 730 0 « B R A 4 Je
RS R R 1974 48 11 H3EFEHR BRI HE, JET 1980 4F 12 H &35k
LR EL DNA HoR . &L Ry TR SR o0 T2 . WiiiAs K e 3k
HEFAE, EEE TRV S, YO AN 2R IR 55 AL 2 A A gk, B
VR AT UERIBE 8 A = iy R BN, AR P2 USN AN R A 5 LV ] SR ) DB [
o WIHAR RN BRI LRIV T A A H s 38—, Ha A RS BLEAH — 5
B, RRAEE R AL B b, eI R AR RR DL — & Y B R 75 s A
RAFRE: B, FEHLBREARUBRESENEDRGE: BN, NaBE M HE
()42 I BOSTN o O B AT T HE A O 27 2 S 5845 Bl e A 10 A1 » 2 BBk BB 4 — 3 3L
XTEZH DNA HARBMEIEHE” AHETEE, PR RSSO m
BT A AT BRI IR 2 —, I IRATA 5 5 I IS LR & ik B A 10 &

620 1.
Ibid.

621 JE 3N “to be consistent with the public-service ideals of the university; to provide the appropriate incentives in order

that genetic engineering technology could be commercialized for public benefit in an adequate and timely manner; to manage

the technology in order to minimize the potential for biohazard; to provide income for educational and research purposes.”
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N5 AT DA St A e AR A T A o VT B AR A AN (RIS ) 5 P [ e R AR AT
Wdbs 55—, ANTER BRAVIFIBR AL 0 5 VPRI ARG B8 =, RO VRREAT 20 5 M i
AT . 0T, 78 RRLE A% T VE AT fd RO A k2 % o fh AR R
PR L7 B AR DRI FERIRUR, S K20 50 N SBST “ S 4 B Zh R A . %4
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622 Maryann P. Feldman, Alessandra Colaianni & Connie Kang Liu, supra note 615, p. 22, available at:
http://www.iphandbook.org/handbook/ch17/p22/.

623 Mark Lemley, supra note 17, pp. 624-25.

624 Gary Pulsinelli, supra note 188, p. 393.
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e R P o e VR RS D7 Ak, FAt Ty S AT LSRR 2 i 2 AT H AR, T
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HX L RIBAT AV AT S, DAFTIE “ B RIARR” B “ R AHIER MR A . i,
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625 Mark Lemley, supra note 17, pp. 626-627.
%26 Dovid A. Kanarfogel, “Rectifying the Mission Costs of University Patent Practices: Addressing
Bayh-Dole Criticisms through Faculty Involvement,” Cardozo Arts & Entertainment Law Journal, Vol. 27,
2009, pp. 533-551.
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628 Supra note 618.

629 Michael A. Gollin, Driving Innovation: Intellectual Property Strategies for a Dynamic World, Cambridge: Cambridge
University Press, 2008, p.46.

630 Supra note 618.
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